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§226.2 Definitions.

AFDC assistance unit means any indi-
vidual or group of individuals which is
currently certified to receive assist-
ance under the Aid to Families with
Dependent Children Program in a State
where the standard of eligibility for
AFDC benefits does not exceed the in-
come eligibility guidelines for free
meals under this part.

Act means the National School Lunch
Act, as amended.

Administrative costs means costs in-
curred by an institution related to
planning, organizing, and managing a
food service under the Program, and al-
lowed by the State agency financial
management instruction.

Adult means, for the purposes of the
collection of social security numbers
as a condition of eligibility for free or
reduced-price meals, any individual 21
years of age or older.

Adult day care center means any pub-
lic or private nonprofit organization or
any proprietary title XIX or title XX
center (as defined in this section)
which (a) is licensed or approved by
Federal, State or local authorities to
provide nonresidential adult day care
services to functionally impaired
adults (as defined in this section) or
persons 60 years of age or older in a
group setting outside their homes on a
less than 24-hour basis and (b) provides
for such care and services directly or
under arrangements made by the agen-
cy or organization whereby the agency
or organization maintains professional
management responsibility for all such
services. Such centers shall provide a
structured, comprehensive program
that provides a variety of health, social
and related support services to enrolled
adult participants through an individ-
ual plan of care.

Adult day care facility means a li-
censed or approved adult day care cen-
ter under the auspices of a sponsoring
organization.

Adult participant means a person en-
rolled in an adult day care center who
is functionally impaired (as defined in
this section) or 60 years of age or older.

Advanced payments means financial
assistance made available to an insti-
tution for its Program costs prior to
the month in which such costs will be
incurred.
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CACFP child care standards means the
Child and Adult Care Food Program
child care standards developed by the
Department for alternate approval of
child care centers, outside-school-hours
care centers, and day care homes by
the State agency under the provisions
of §226.6(d)(2) and (3).

Child care center means any public or
private nonprofit organization, or any
proprietary title XX center, as defined
in this section (““Proprietary title XX
center’’), licensed or approved to pro-
vide nonresidential child care services
to enrolled children, primarily of pre-
school age, including but not limited to
day care centers, settlement houses,
neighborhood centers, Head Start cen-
ters and organizations providing day
care services for handicapped children.
Child care centers may participate in
the Program as independent centers or
under the auspices of a sponsoring or-
ganization.

Child care facility means a licensed or
approved child care center, day care
home, or outside-school-hours care cen-
ter under the auspices of a sponsoring
organization.

Children means (a) persons 12 years of
age and under, (b) children of migrant
workers 15 years of age and under, and
(c) mentally or physically handicapped
persons, as defined by the State, en-
rolled in an institution or a child care
facility serving a majority of persons
18 years of age and under.

Claiming percentage means the ratio
of the number of enrolled participants
in an institution in each reimburse-
ment category (free, reduced-price or
paid) to the total of enrolled partici-
pants in the institution.

Current income means income re-
ceived during the month prior to appli-
cation for free or reduced-price meals.
If such income does not accurately re-
flect the household’s annual income,
income shall be based on the projected
annual household income. If the prior
year’s income provides an accurate re-
flection of the household’s current an-
nual income, the prior year may be
used as a base for the projected annual
income.

Day care home means an organized
nonresidential child care program for
children enrolled in a private home, li-
censed or approved as a family or group
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day care home and under the auspices
of a sponsoring organization.

Department means the U.S. Depart-
ment of Agriculture.

Documentation means (a) the comple-
tion of the following information on a
free and reduced-price application:

(1) names of all household members;

(2) income received by each house-
hold member, identified by source of
income (such as earnings, wages, wel-
fare, pensions, support payments, un-
employment compensation, social se-
curity and other cash income);

(3) the signature of an adult house-
hold member; and

(4) the social security number of the
adult household member who signs the
application, or an indication that he/
she does not possess a social security
number; or

(b) For a child who is a member of a
food stamp household or an AFDC as-
sistance unit, ‘““‘documentation’ means
the completion of only the following
information on a free and reduced-price
application:

(1) the name(s) and appropriate food
stamp or AFDC case number(s) for the
child(ren); and

(2) the signature of an adult member
of the household; or

(c) For an adult participant who is a
member of a food stamp household or is
an SSI or Medicaid participant, as de-
fined in this section, ‘‘documentation”
means the completion of only the fol-
lowing information on a free and
reduced- price application:

(1) the name(s) and appropriate food
stamp case number(s) for the partici-
pant(s) or the adult participant’s SSI
or Medicaid identification number, as
defined in this section; and

(2) the signature of an adult member
of the household.

Enrolled child means a child whose
parent or guardian has submitted to an
institution a signed document which
indicates that the child is enrolled for
child care.

Enrolled participant means an “En-
rolled child” (as defined in this sec-
tion) or ““Adult participant’ (as defined
in this section).

Family means, in the case of children,
a group of related or nonrelated indi-
viduals, who are not residents of an in-
stitution or boarding house, but who

§226.2

are living as one economic unit or, in
the case of adult participants, the
adult participant, and if residing with
the adult participant, the spouse and
dependent(s) of the adult participant.

Fiscal Year means a period of 12 cal-
endar months beginning October 1 of
any year and ending with September 30
of the following year.

FCS means the Food and Consumer
Service of the Department.

FCSRO means the appropriate Re-
gional Office of the Food and Consumer
Service.

Food service equipment assistance
means Federal financial assistance for-
merly made available to State agencies
to assist institutions in the purchase
or rental of equipment to enable insti-
tutions to establish, maintain or ex-
pand food service under the Program.

Food service management company
means an organization other than a
public or private nonprofit school, with
which an institution may contract for
preparing and, unless otherwise pro-
vided for, delivering meals, with or
without milk for use in the Program.

Food Stamp household means any indi-
vidual or group of individuals which is
currently certified to receive assist-
ance as a household under the Food
Stamp Program.

Free meal means a meal served under
the Program to (a) a participant from a
family which meets the income stand-
ards for free school meals, or to (b) a
child who is automatically eligible for
free meals by virtue of food stamp or
AFDC recipiency, or to (c) an adult
participant who is automatically eligi-
ble for free meals by virtue of food
stamp recipiency or is a SSI or Medic-
aid participant. Regardless of whether
the participant qualified for free meals
by virtue of (a), (b) or (c), neither the
participant nor any member of their
family shall be required to pay or to
work in the food service program in
order to receive a free meal.

Functionally impaired adult means
chronically impaired disabled persons
18 years of age or older, including vic-
tims of Alzheimer’s disease and related
disorders with neurological and organic
brain dysfunction, who are physically
or mentally impaired to the extent
that their capacity for independence
and their ability to carry out activities
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of daily living is markedly limited. Ac-
tivities of daily living include, but are
not limited to, adaptive activities such
as cleaning, shopping, cooking, taking
public transportation, maintaining a
residence, caring appropriately for
one’s grooming or hygiene, using tele-
phones and directories, or using a post
office. Marked limitations refer to the
severity of impairment, and not the
number of limited activities, and occur
when the degree of limitation is such
as to seriously interfere with the abil-
ity to function independently.

Household means ‘‘family’’, as defined
in §226.2 (““Family’).

Income standards means the family-
size and income standards prescribed
annually by the Secretary for deter-
mining eligibility for free and reduced-
price meals under the National School
Lunch Program and the School Break-
fast Program.

Income to the program means any
funds used in an institution’s food serv-
ice program, including, but not limited
to all monies, other than Program pay-
ments, received from other Federal,
State, intermediate, or local govern-
ment sources; participant’s payments
for meals and food service fees; income
from any food sales to adults; and
other income, including cash donations
or grants from organizations or indi-
viduals.

Independent center means a child care
center, outside-school-hours care cen-
ter or adult day care center which en-
ters into an agreement with the State
agency to assume final administrative
and financial responsibility for Pro-
gram operations.

Infant cereal means any iron-fortified
dry cereal specially formulated for and
generally recognized as cereal for in-
fants that is routinely mixed with for-
mula or milk prior to consumption.

Infant formula means any iron-for-
tified infant formula, intended for die-
tary use as a sole source of food for
normal, healthy infants served in lig-
uid state at manufacturer’s rec-
ommended dilution.

Institution means a sponsoring orga-
nization, child care center, outside-
school-hours care center or adult day
care center which enters into an agree-
ment with the State agency to assume
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final administrative and financial re-
sponsibility for Program operations.

Key Element Reporting System (KERS)
means a comprehensive national sys-
tem for reporting critical key element
performance data on the operation of
the program in institutions.

Meals means food which is served to
enrolled participants at an institution,
child care facility or adult day care fa-
cility and which meets the nutritional
requirements set forth in this part.

Medicaid participant means an adult
participant who receives assistance
under title XIX of the Social Security
Act, the Grant to States for Medical
Assistance Programs—Medicaid.

Milk means pasteurized fluid types of
unflavored or whole flavored milk,
lowfat milk, skim milk, or cultured
buttermilk which meet State and local
standards for such milk except that, in
the meal pattern for infants (8 months
up to 1 year of age), “milk’” means
unflavored whole fluid milk or an
equivalent quantity of reconstituted
evaporated milk which meets such
standards. In Alaska, Hawaii, Amer-
ican Samoa, Guam, Puerto Rico, the
Trust Territory of the Pacific Islands,
the Northern Mariana Islands, and the
Virgin Islands if a sufficient supply of
such types of fluid milk cannot be ob-
tained, “milk’ shall include reconsti-
tuted or recombined milk. All milk
should contain vitamins A and D at
levels specified by the Food and Drug
Administration and be consistent with
State and local standards for such
milk.

Nonpricing program means an institu-
tion in which there is no separate iden-
tifiable charge made for meals served
to participants.

Nonprofit food service means all food
service operations conducted by the in-
stitution principally for the benefit of
enrolled participants, from which all of
the Program reimbursement funds are
used solely for the operations or im-
provement of such food service.

Nonresidential means that the same
participants are not maintained in care
for more than 24 hours on a regular
basis.

OIG means the Office of the Inspector
General of the Department.

Operating costs means expenses in-
curred by an institution in serving
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meals to participants under the Pro-
gram, and allowed by the State agency
financial management instruction.

Outside-school-hours care center means
a public or private nonprofit organiza-
tion, or a proprietary title XX center,
as defined in this section (“‘Proprietary
title XX center’’), licensed or approved
to provide organized nonresidential
child care services to enrolled children
outside of school hours. Outside-school-
hours care centers may participate in
the Program as independent centers or
under the auspices of a sponsoring or-
ganization.

Participants means ‘“‘Children’ or
“Adult participants’ as defined in this
section.

Personal property means property of
any kind except real property. It may
be tangible—having physical exist-
ence—or intangible—having no phys-
ical existence such as patents, inven-
tions, and copyrights.

Pricing program means an institution
in which a separate identifiable charge
is made for meals served to partici-
pants.

Program means the Child and Adult
Care Food Program authorized by sec-
tion 17 of the National School Lunch
Act, as amended.

Program payments means financial as-
sistance in the form of start-up pay-
ments, advance payments, or reim-
bursement paid or payable to institu-
tions for operating costs and adminis-
trative costs.

Proprietary title XIX center means any
private, for profit center (a) providing
nonresidential adult day care services
for which it receives compensation
from amounts granted to the States
under title XIX of the Social Security
Act and (b) in which title XIX bene-
ficiaries were not less than 25 percent
of enrolled eligible participants in the
calendar month preceding initial appli-
cation or annual reapplication for Pro-
gram participation.

Proprietary Title XX center means any
private, for profit center (a) providing
nonresidential child or adult day care
services for which it receives com-
pensation from amounts granted to the
States under title XX of the Social Se-
curity Act and (b) in which title XX
beneficiaries were not less than 25 per-
cent of enrolled eligible participants
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during the calendar month preceding
initial application or annual reapplica-
tion for Program participation.

Reduced-price meal means a meal
served under the Program to a partici-
pant from a family which meets the in-
come standards for reduced-price
school meals. Any separate charge im-
posed shall be less than the full price of
the meal, but in no case more than 40
cents for a lunch or supper, 30 cents for
a breakfast, and 15 cents for a supple-
ment, and for which neither the partic-
ipant nor any member of his family is
required to work in the food service
program.

Reimbursement means Federal finan-
cial assistance paid or payable to insti-
tutions for Program costs within the
rates assigned by the State agency.

SSI participant means an adult partic-
ipant who receives assistance under
title XVI of the Social Security Act,
the Supplemental Security Income
(SSI) for the Aged, Blind and Disabled
Program.

School year means a period of 12 cal-
endar months beginning July 1 of any
year and ending June 30 of the follow-
ing year.

Sponsoring organization means a pub-
lic or nonprofit private organization
which is entirely responsible for the
administration of the food program in:
(a) One or more day care homes; (b) a
child care center, outside-school-hours
care centers, or adult day care center
which is a legally distinct entity from
the sponsoring organization; (c) two or
more child care centers, outside-
school-hours care centers, or adult day
care centers; or (d) any combination of
child care centers, adult day care cen-

ters, day care homes, and outside-
school-hours care centers. The term
‘“‘sponsoring organization” also in-

cludes a for-profit organization which
is entirely responsible for administra-
tion of the Program in any combina-
tion of two or more child care centers,
adult day care centers and outside-
school-hours care centers which are
part of the same legal entity as the
sponsoring organization, and which are
proprietary title XIX or XX centers, as
defined in this section (‘“‘Proprietary
Title XIX center’”, “Proprietary Title
XX center’).
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Start-up payments’”” means financial
assistance made available to a sponsor-
ing organization for its administrative
expenses associated with developing or
expanding a food service program in
day care homes and initiating success-
ful Program operations.

State means any of the 50 States, the
District of Columbia, the Common-
wealth of Puerto Rico, the Virgin Is-
lands, Guam, American Samoa, the
Trust Territory of the Pacific Islands,
and the Northern Mariana Islands.

State agency means the State edu-
cational agency or any other State
agency that has been designated by the
Governor or other appropriate execu-
tive, or by the legislative authority of
the State, and has been approved by
the Department to administer the Pro-
gram within the State or in States in
which FCS administers the Program,
FCSRO.

Title XVI means Title XVI of the So-
cial Security Act which authorizes the
Supplemental Security Income for the
Aged, Blind, and Disabled Program—
SSI.

Title XIX means Title XIX of the So-
cial Security Act which authorizes the
Grants to States for Medical Assist-
ance Programs—Medicaid.

Title XX means Title XX of the Social
Security Act.

Uniform Federal Assistance Regulations
means the Department’s regulations, 7
CFR part 3015, establishing Depart-
ment-wide policies and standards for
administration of grants and coopera-
tive agreements.

Verification means a review of the in-
formation reported by institutions to
the State agency regarding the eligi-
bility of participants for free or re-
duced-price meals, and, in addition, for
a pricing program, confirmation of eli-
gibility for free or reduced-price bene-
fits under the program. Verification for
a pricing program shall include con-
firmation of income eligibility and, at
State discretion, any other informa-
tion required on the application which
is defined as documentation in §226.2.
Such verification may be accomplished
by examining information (e.g., wage
stubs, etc.) provided by the household
or other sources of information as spec-
ified in §226.23(h)(2)(iv). However, if a
food stamp or AFDC case number is
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provided for a child, verification for
such child shall include only confirma-
tion that the child is included in a cur-
rently certified food stamp household
or AFDC assistance unit; or, for an
adult participant, if a food stamp case
number or SSI or Medicaid assistance
identification number is provided, ver-
ification for such participant shall in-
clude only confirmation that the par-
ticipant is included in a currently cer-
tified food stamp household or is a cur-
rent SSI or Medicaid participant.
Yogurt means commercially coagu-
lated milk products obtained by the
fermentation of specific bacteria, that
meet milk fat or milk solid require-
ments to which flavoring foods or in-
gredients may be added. These prod-
ucts are covered by the Food and Drug
Administration’s Standard of ldentity
for yogurt, lowfat yogurt, and nonfat
yogurt, (21 CFR 131.200), (21 CFR
131.203), (21 CFR 131.206), respectively.

[47 FR 36527, Aug. 20, 1982; 47 FR 46072, Oct.
15, 1982, as amended at 48 FR 21529, May 13,
1983; 48 FR 41142, Sept. 14, 1983; 50 FR 19310,
May 8, 1985; 51 FR 31316, Sept. 3, 1986; 52 FR
36906, Oct. 2, 1987; 53 FR 52587, Dec. 28, 1988;
54 FR 27153, June 28, 1989; Amdt. 22, 55 FR
1377, Jan. 14, 1990; 61 FR 25554, May 22, 1996]

§226.3 Administration.

(a) Within the Department, FCS shall
act on behalf of the Department in the
administration of the Program.

(b) Within the States, responsibility
for the administration of the Program
shall be in the State agency, except
that if FCS has continuously adminis-
tered the Program in any State since
October 1, 1980, FCS shall continue to
administer the Program in that State.
A State in which FCS administers the
Program may, upon request to FCS, as-
sume administration of the Program.

(c) Each State agency desiring to
take part in the Program shall enter
into a written agreement with the De-
partment for the administration of the
Program in the State in accordance
with the provisions of this part. This
agreement shall cover the operation of
the Program during the period speci-
fied therein and may be extended by
consent of both parties.

(d) FCSRO shall, in each State in
which it administers the Program,
have available all funds and assume all
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responsibilities of a State agency as set
forth in this part.

Subpart B—Assistance to States

§226.4 Payments to States and use of
funds.

(a) Availability of funds. For each fis-
cal year based on funds provided to the
Department, FCS shall make funds
available to each State agency to reim-
burse institutions for their costs in
connection with food service oper-
ations, including administrative ex-
penses, under this part. Funds shall be
made available in an amount no less
than the sum of the totals obtained
under paragraphs (b), (c), (d), (e) and
(h) of this section. However, in any fis-
cal year, the aggregate amount of as-
sistance provided to a State under this
part shall not exceed the sum of the
Federal funds provided by the State to
participating institutions within the
State for that fiscal year and any funds
used by the State under paragraphs (h)
and (j) of this section.

(b) Center funds. For meals served to
participants in child care centers,
adult day care centers and outside-
school-hours care centers, funds shall
be made available to each State agency
in an amount no less than the sum of
the products obtained by multiplying:

(1) The number of breakfasts served
in the Program within the State to
participants from families that do not
satisfy the eligibilty standards for free
and reduced-price school meals en-
rolled in institutions by the national
average payment rate for breakfasts
for such participants under section 4 of
the Child Nutrition Act of 1966;

(2) The number of breakfasts served
in the Program within the State to
participants from families that satisfy
the eligibilty standards for free school
meals enrolled in institutions by the
national average payment rate for free
breakfasts under section 4 of the Child
Nutrition Act of 1966;

(3) The number of breakfasts served
to participants from families that sat-
isfy the eligibilty standard for reduced-
price school meals enrolled in institu-
tions by the national average payment
rate for reduced-price school break-
fasts under section 4 of the Child Nutri-
tion Act of 1966;
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(4) The number of lunches and sup-
pers served in the Program within the
State by the national average payment
rate for lunches under section 4 of the
National School Lunch Act. (Al
lunches and suppers served in the State
are funded under this provision);

(5) The number of lunches and sup-
pers served in the Program within the
State to participants from families
that satisfy the eligibilty standard for
free school meals enrolled in institu-
tions by the national average payment
rate for free lunches under section 11 of
the National School Lunch Act;

(6) The number of lunches and sup-
pers served in the Program within the
State to participants from families
that satisfy the eligibilty standard for
reduced-price school meals enrolled in
institutions by the national average
payment rate for reduced-price lunches
under section 11 of the National School
Lunch Act;

(7) The number of supplements served
in the Program within the State to
participants from families that do not
satisfy the eligibilty standards for free
and reduced-price school meals en-
rolled in institutions by 2.75 cents;

(8) The number of supplements served
in the Program within the State to
participants from families that satisfy
the eligibilty standard for free school
meals enrolled in institutions by 30
cents;

(9) The number of supplements served
in the Program within the State to
participants from families that satisfy
the eligibilty standard for reduced-
price school meals enrolled in institu-
tions by 15 cents.

(c) Day care home funds. For meals
served to children in day care homes,
funds shall be made available to each
State agency Iin an amount no less
than the sum of products obtained by
multiplying:

(1) The number of breakfasts served
in the Program within the State by
47.75 cents;

(2) The number of lunches and sup-
pers served in the Program within the
State by 93.5 cents;

(3) The number of supplements served
in the Program within the State by 28
cents.

(d) Administrative funds. For adminis-
trative payments to day care home
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sponsoring organizations, funds shall
be made available to each State agency
in an amount not less than the product
obtained each month by multiplying
the number of day care homes partici-
pating under each sponsoring organiza-
tion within the State by the applicable
rates specified in §226.12(a)(3).

(e) Start-up funds. For start-up pay-
ments to eligible sponsoring organiza-
tions, funds shall be made available to
each State agency in an amount equal
to the total amount of start-up pay-
ments made in the most recent period
for which reports are available for that
State or on the basis of estimates by
FCS.

(f) Funding assurance. FCS shall en-
sure that, to the extent funds are ap-
propriated, each State has sufficient
Program funds available for providing
start-up and advance payments in ac-
cordance with this part.

(9) Rate adjustments. FCS shall pub-
lish a notice in the FEDERAL REGISTER
to announce each rate adjustment. FCS
shall adjust the following rates on the
specified dates:

(1) The rates for meals served in day
care homes shall be adjusted annually,
on July 1, on the basis of changes in
the series for food away from home of
the Consumer Price Index for All
Urban Consumers published by the De-
partment of Labor. Such adjustments
shall be made to the nearest $.0025
based on changes measured over the
most recent twelve-month period for
which data are available.

(2) The rate for supplements served in
child care centers, adult day care cen-
ters and outside-school-hours care cen-
ters shall be adjusted annually, on July
1, on the basis of changes in the series
for food away from home of the
Consumer Price Index for AIll Urban
Consumers published by the Depart-
ment of Labor. Such adjustments shall
be made to the nearest $.0025 based on
changes measured over the most recent
twelve-month period for which data are
available.

(3) The rate for administrative pay-
ments to day care home sponsoring or-
ganizations shall be adjusted annually,
on July 1, on the basis of changes in
the series for all items of the Consumer
Price Index for AIll Urban Consumers
published by the Department of Labor.
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Such adjustments shall be made to the
nearest dollar based on changes meas-
ured over the most recent twelve-
month period for which data are avail-
able.

(h) Audit funds. For the expense of
conducting audits and reviews under
§226.8, funds shall be made available to
each State agency in an amount equal
to two percent of the Program reim-
bursement provided to institutions
within the State during the second fis-
cal year preceding the fiscal year for
which these funds are to be made avail-
able. The amount of assistance pro-
vided to a State under this paragraph
in any fiscal year may not exceed the
State’s expenditures under §226.8 dur-
ing such fiscal year.

(i) Method of funding. FCS shall au-
thorize funds for State agencies in ac-
cordance with the Uniform Federal As-
sistance Regulations.

(J) Special developmental projects. The
State agency may use in carrying out
special developmental projects an
amount not to exceed one percent of
Program funds used in the second prior
fiscal year. Special developmental
projects shall conform to FCS guidance
and be approved in writing by FCS.

[47 FR 36527, Aug. 20, 1982, as amended at 52
FR 36906, Oct. 2, 1987; 53 FR 52588, Dec. 28,
1988]

§226.5 Donation of commodities.

(a) USDA foods available under sec-
tion 6 of this Act, section 416 of the Ag-
ricultural Act of 1949 (7 U.S.C. 1431) or
purchased under section 32 of the Act
of August 24, 1935 (7 U.S.C. 1431), sec-
tion 709 of the Food and Agriculture
Act of 1965 (7 U.S.C. 1446a-1), or other
authority, and donated by the Depart-
ment shall be made available to each
State.

(b) The value of such commodities (or
cash-in-lieu of commodities) donated
to each State for each school year shall
be, at a minimum, the amount ob-
tained by multiplying the number of
lunches and suppers served in partici-
pating institutions, other than spon-
soring organizations for day care
homes which are not receiving com-
modities, in that State during that
school year by the rate for commod-
ities or cash-in-lieu thereof established
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for that school year under the provi-
sions of section 6(e) of this Act.

Subpart C—State Agency
Provisions

§226.6 State agency administrative re-
sponsibilities.

(a) State agency personnel. Each State
agency shall provide sufficient consult-
ative, technical and managerial per-
sonnel to administer the Program, pro-
vide sufficient training and technical
assistance to institutions and monitor
performance to facilitate expansion
and effective operation of the Program.

(b) Application approval. Each State
agency shall establish an application
procedure to determine the eligibility
under this part of applicant institu-
tions, and facilities for which applica-
tions are submitted by sponsoring or-
ganizations. State agencies, by written
consent of the State agency and the in-
stitutions, shall renew agreements
with institutions not less frequently
than annually. A State agency may not
execute an agreement to be effective
during two fiscal years but may never-
theless establish an ongoing renewal
process for the purpose of reviewing
and approving applications from par-
ticipating institutions throughout the
fiscal year. As a minimum, such appli-
cation approval process shall include:

(1) Renewal of the Program agree-
ment;

(2) For child care centers, adult day
care centers and outside-school-hours
care centers, submission of current eli-
gibility information on enrolled par-
ticipants.

(3) For sponsoring organizations of
day care homes, submission of the cur-
rent total number of children enrolled,
and an assurance that day care home
providers’ children enrolled in the Pro-
gram are eligible for free or reduced-
price meals;

(4) lIssuance of a nondiscrimination
policy statement and media release;

(5) For sponsoring organizations, sub-
mission of a management plan;

(6) Submission of an administrative
budget;

(7) Submission of documentation that
all child care centers, adult day care
centers, outside-school-hours care cen-
ters, and day care homes for which ap-
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plication is made are in compliance
with Program licensing/approval provi-
sions;

(8) For proprietary Title XIX or Title
XX centers, submission of documenta-
tion that they are currently providing
nonresidential day care services for
which they receive compensation under
title XIX or title XX of the Social Se-
curity Act, and certification that not
less than 25 percent of enrolled partici-
pants in each such center during the
most recent calendar month were title
XIX or title XX beneficiaries;

(9) Statement of institutional pref-
erence to receive commodities or cash-
in-lieu of commodities;

(10) Institutional choice to receive
all, part, or none of advance payment.
Any institution applying for participa-
tion in the Program shall be notified of
approval or disapproval by the State
agency in writing within 30 calendar
days of filing a complete and correct
application. If an institution submits
an incomplete application, the State
agency shall notify the institution
within 15 calendar days of receipt of
the application and shall provide tech-
nical assistance, if necessary, to the in-
stitution for the purpose of completing
its application. Any disapproved appli-
cant shall be notified of its right to ap-
peal under paragraph (j) of this section.

(c) Denial of applications and termi-
nation of institutions. The State agency
shall not enter into an agreement with
any applicant institution which the
State agency determines to have been
seriously deficient at any time in its
operation of any Federal child nutri-
tion program. However, the State agen-
cy may enter into an agreement with
such an institution when with FCS
concurrence it determines that the de-
ficiencies have been corrected. The
State agency shall terminate the pro-
gram agreement with any institution
which it determines to be seriously de-
ficient. However, the State agency
shall afford an institution every rea-
sonable opportunity to correct prob-
lems before terminating the institution
for being seriously deficient. The State
agency shall notify FCS whenever it
has denied an application from or ter-
minated the participation of a seri-
ously deficient institution. This notifi-
cation shall be made within 15 days of
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the review official’s decision upholding
the State’s action or, if the institution
elects not to appeal the decision, with-
in 15 days of the expiration of the ap-
peal right. FCS will maintain a list of
these institutions and will notify all
other State agencies of these institu-
tions’ ineligibility to participate in the
program. FCS may determine inde-
pendently that an institution has been
seriously deficient in its operation of
any Federal child nutrition program
and include such institution on the list
of ineligible institutions if appropriate
corrective action is not taken. State
agencies shall not enter into an agree-
ment with any institution included on
this list of ineligible institutions and
shall terminate any participating insti-
tution included on the list within 30
days of the receipt of notification by
FCS of the institution’s ineligible sta-
tus. Once included on this list, an insti-
tution shall be ineligible to participate
in the program until such time as FCS,
in consultation with the appropriate
State agency, determines that the seri-
ous deficiency which resulted in the in-
eligible status has been corrected. Any
institution which is identifiable with a
seriously deficient institution through
its corporate organization, officers,
employees, or otherwise shall also be
considered to be ineligible unless it is
demonstrated to the satisfaction of the
State agency, with FCS concurrence,
that good cause exists for considering
the institution distinct from the seri-
ously deficient institution. Denial or
termination actions taken on the basis
of FCS notification of ineligible status
shall not be subject to administrative
review as provided in §226.6(k). How-
ever, an institution which FCS has de-
termined to be seriously deficient and
which has not taken acceptable correc-
tive action may request an administra-
tive review of this determination by an
FCS review official in accordance with
the appeal procedures set forth in
§226.6(k) and will not be included on
the list of ineligible institutions unless
FCS’ determination is upheld by the
review official. Serious deficiencies,
which are grounds for disapproval of
applications and for termination in-
clude, but are not limited to, any of
the following:
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(1) Noncompliance with the applica-
ble bid procedures and contract re-
quirements of Federal child nutrition
program regulations;

(2) The submission of false informa-
tion to the State agency;

(3) Failure to return to the State
agency any advance payments which
exceeded the amount earned for serving
eligible meals, or failure to return dis-
allowed start-up payments;

(4) Failure to maintain adequate rec-
ords;

(5) Failure to adjust meal orders to
conform to variations in the number of
participants;

(6) The claiming of Program pay-
ments for meals not served to partici-
pants;

(7) Service of a significant number of
meals which did not include required
quantities of all meal components;

(8) Continued use of food service
management companies that are in
violation of health codes;

(9) Failure of a sponsoring organiza-
tion to disburse payments to its facili-
ties in accordance with its manage-
ment plan;

(10) A history of administrative or fi-
nancial mismanagement in any Fed-
eral child nutrition program;

(11) The claiming of Program pay-
ment for meals served by a proprietary
title XIX or title XX center during a
calendar month in which less than 25
percent of enrolled participants were
title XIX or title XX beneficiaries.

(d) Licensing/approval for child care
centers, outside-school-hours care centers
and day care homes. This section pre-
scribes State agency responsibilities to
ensure that child care centers and day
care homes meet the licensing/approval
criteria set forth in this part. Sponsor-
ing organizations shall submit to the
State agency documentation that fa-
cilities under their jurisdiction are in
compliance with licensing/approval re-
quirements. Independent centers shall
submit such documentation to the
State agency on their own behalf.

(1) General. Each State agency shall
establish procedures to annually re-
view information submitted by institu-
tions to ensure that all participating
child care centers, day care homes, and
outside-school-hours care centers ei-
ther:
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(i) Are licensed or approved by Fed-
eral, State, or local authorities, pro-
vided that institutions which are ap-
proved for Federal programs on the
basis of State or local licensing shall
not be eligible for the Program if their
licenses lapse or are terminated; or

(i) Are complying with applicable
procedures to renew licensing or ap-
proval in situations where the State
agency has no information that licens-
ing or approval will be denied; or

(iii) Receive Title XX funds for pro-
viding child care, if licensing or ap-
proval is not available; or

(iv) Demonstrate compliance with
applicable State or local child care
standards to the State agency, if li-
censing is not available and title XX
funds are not received; or

(v) Demonstrate compliance with
CACFP child care standards to the
State agency, if licensing or approval
is not available and Title XX funds are
not received.

(2) CACFP child care standards. (i)
When licensing or approval is not
available, independent child care cen-
ters, and sponsoring organizations on
behalf of their child care centers or day
care homes, may elect to demonstrate
compliance, annually, with the follow-
ing CACFP child care standards or
other standards specified in paragraph
(d)(3) of this section:

(A) Staff/child ratios. (1) Day care
homes provide care for no more than 12
children at any one time. One home
caregiver is responsible for no more
than 6 children ages 3 and above, or no
more than 5 children ages 0 and above.
No more than 2 children under the age
of 3 are in the care of 1 caregiver. The
home provider’s own children who are
in care and under the age of 14 are
counted in the maximum ratios of
caregivers to children.

(2) Child care centers and outside-
school-hours care centers do not fall
below the following staff/child ratios:

(i) For children under 6 weeks of
age—1:1

(ii) For children ages 6 weeks up to 3
years—1:4

(iii) For children ages 3 years up to 6
years—1:6

(iv) For children ages 6 years up to 10
years—1:15
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(v) For children ages 10 and above—
1:20

(B) Nondiscrimination. Day care serv-
ices are available without discrimina-
tion on the basis of race, color, na-
tional origin, sex, age, or handicap.

(C) Safety and sanitation. (1) A current
health/sanitation permit or satisfac-
tory report of an inspection conducted
by local authorities within the past 12
months shall be submitted.

(2) A current fire/building safety per-
mit or satisfactory report of an inspec-
tion conducted by local authorities
within the past 12 months shall be sub-
mitted.

(3) Fire drills are held in accordance
with local fire/building safety require-
ments.

(D) Suitability of facilities. (1) Ventila-
tion, temperature, and lighting are
adequate for children’s safety and com-
fort.

(2) Floors and walls are cleaned and
maintained in a condition safe for chil-
dren.

(3) Space and equipment, including
rest arrangements for preschool age
children, are adequate for the number
of age range of participating children.

(E) Social services. Independent cen-
ters, and sponsoring organizations in
coordination with their facilities, have
procedures for referring families of
children in care to appropriate local
health and social service agencies.

(F) Health services. (1) Each child is
observed daily for indications of dif-
ficulties in social adjustment, illness,
neglect, and abuse, and appropriate ac-
tion is initiated.

(2) A procedure is established to en-
sure prompt notification of the parent
or guardian in the event of a child’s ill-
ness or injury, and to ensure prompt
medical treatment in case of emer-
gency.

(3) Health records, including records
of medical examinations and immuni-
zations, are maintained for each en-
rolled child. (Not applicable to day
care homes.)

(4) At least one full-time staff mem-
ber is currently qualified in first aid,
including artificial respiration tech-
niques. (Not applicable to day care
homes.)

(5) First aid supplies are available.
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(6) Staff members undergo initial and
periodic health assessments.

(G) Staff training. The institution pro-
vides for orientation and ongoing
training in child care for all caregivers.

(H) Parental involvement. Parents are
afforded the opportunity to observe
their children in day care.

(1) Self-evaluation. The institution has
established a procedure for periodic
self-evaluation on the basis of CACFP
child care standards.

(ii) When licensing or approval is not
available, independent outside-school-
hours care centers, and sponsoring or-
ganizations on behalf of their outside-
school-hours care centers, may elect to
demonstrate compliance with child
care standards developed by the State
agency which shall include, as a mini-
mum, information on: (A) Fire/safety,
(B) sanitation, (C) organized activities,
(D) kitchen and restroom facilities, (E)
appropriateness of games and mate-
rials, (F) availability of emergency
medical care, and (G) child-staff ratios
as indicated in §226.6(d)(2)(i)(A). For
items (A) and (B), of this paragraph,
appropriate State or local permits are
required.

(3) Alternate approval procedures. Each
State agency shall establish procedures
to review information submitted by in-
stitutions for centers or homes for
which licensing or approval is not
available in order to establish eligi-
bility for the Program. Licensing or
approval is not available when (i) no
Federal, State, or local licensing/ap-
proval standards have been established
for child care centers, outside-school-
hours care centers, or day care homes;
or (ii) no mechanism exists to deter-
mine compliance with licensing/ap-
proval standards. In these situations,
independent centers, and sponsoring
organizations on behalf of their facili-
ties, may choose to demonstrate com-
pliance with either CACFP child care
standards, applicable State child care
standards, or applicable local child
care standards. State agencies shall
provide information about applicable
State child care standards and CACFP
child care standards to institutions,
but may require institutions electing
to demonstrate compliance with appli-
cable local child care standards to
identify and submit these standards.
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The State agency may permit inde-
pendent centers, and sponsoring orga-
nizations on behalf of their facilities,
to submit self-certification forms, and
may grant approval without first con-
ducting a compliance review at the
center or facility. But the State agency
shall require submission of health/sani-
tation and fire/safety permits or cer-
tificates for all independent centers
and facilities seeking alternate child
care standards approval. Compliance
with applicable child care standards
are subject to review in accordance
with §226.6(n).

(e) Licensing/approval for adult day
care centers. This paragraph prescribes
State agency responsibilities to ensure
that adult day care centers meet the li-
censing/approval criteria set forth in
this part. Sponsoring organizations
shall submit to the State agency docu-
mentation that facilities under their
jurisdiction are in compliance with li-
censing/approval requirements. Inde-
pendent adult day care centers shall
submit such documentation to the
State agency on their own behalf. Each
State agency shall establish procedures
to annually review information sub-
mitted by institutions to ensure that
all participating adult day care centers
either:

(1) Are licensed or approved by Fed-
eral, State or local authorities, pro-
vided that institutions which are ap-
proved for Federal programs on the
basis of State or local licensing shall
not be eligible for the Program if their
licenses lapse or are terminated; or

(2) Are complying with applicable
procedures to renew licensing or ap-
proval in situations where the State
agency has no information that licens-
ing or approval will be denied.

(f) Annual requirements. State agen-
cies shall require institutions to com-
ply with applicable provisions of this
part. Each State agency shall annu-
ally:

(1) Enter into and execute a written
Program agreement with each institu-
tion, or renew such agreement with the
written concurrence of the institution.
The Program agreement shall provide
that the institution shall accept final
financial and administrative respon-
sibility for management of an effective
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food service, comply with all require-
ments under this part, and comply
with all requirements of title VI of the
Civil Rights Act of 1964, title IX of the
Education Amendments of 1972, Sec-
tion 504 of the Rehabilitation Act of
1973, the Age Discrimination Act of
1975 and the Department’s regulations
concerning nondiscrimination (7 CFR
parts 15, 15a and 15b), including re-
quirements for racial and ethnic par-
ticipation data collection, public noti-
fication of the nondiscrimination pol-
icy, and reviews to assure compliance
with such policy, to the end that no
person shall, on the grounds of race,
color, national origin, sex, age, or
handicap be excluded from participa-
tion in, be denied the benefits of, or be
otherwise subjected to discrimination
under the Program.

(2) Require each sponsoring organiza-
tion to submit a management plan
with its application for review and ap-
proval. Such a plan shall include de-
tailed information on the organiza-
tional administrative structure, the
staff assigned to Program management
and monitoring, administrative budget,
and procedures which will be used by
the sponsoring organization to admin-
ister the Program in and disburse pay-
ments to the child care facilities under
its jurisdiction.

(3) Require each institution to sub-
mit an administrative budget. Each
sponsoring organization shall be re-
quired to incorporate this budget into
its management plan.

(4) Determine that all meal procure-
ments with food service management
companies are in conformance with the
bid and contractual requirements of
§226.22.

(5) Inquire as to the preference of in-
stitutions for commodities or cash-in-
lieu of commodities.

(6) Provide institutions with informa-
tion on foods available in plentiful sup-
ply, based on information provided by
the Department.

(7) Inform institutions with separate
meal charges of their responsibility to
ensure that free and reduced-price
meals are served to participants unable
to pay the full price and provide to all
institutions a copy of the income
standards to be used by institutions for
determining the eligibility of partici-
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pants for free and reduced-price meals
under the Program.

(8) Perform verification of the eligi-
bility of participants for free and re-
duced-price meals in participating in-
stitutions in accordance with the pro-
cedures outlined in §226.23(h). State
agencies verifying the information on
free and reduced-price applications
shall ensure that verification activities
are applied without regard to race,
color, national origin, sex, age, or
handicap.

(g) Program expansion. Each State
agency shall take action to expand the
availability of benefits under this Pro-
gram. At a minimum, the State shall
annually notify each nonparticipating
child care center, outside-school-hours
care center, and day care home within
the State that is licensed, approved,
registered, or receiving funds under
title XX and each nonparticipating
adult day care center that is licensed
or approved, of the availability of the
Program, the requirements for Pro-
gram participation, and the applica-
tion procedures to be followed in the
Program. The State agency shall make
the list of child care centers, adult day
care centers, outside-school-hours care
centers, and day care homes notified
each year available to the public upon
request.

(h) Commodity distribution. The State
shall annually inquire as to the pref-
erence of each institution for commod-
ities or cash-in-lieu of commodities.
Each institution electing cash-in-lieu
of commodities shall receive such pay-
ments. Each institution which elects to
receive commodities shall have com-
modities provided to it unless the
State agency, after consultation with
the State commodity distribution
agency, demonstrates to FCS that dis-
tribution of commodities to the num-
ber of such institutions would be im-
practicable. The State agency may
then, with the concurrence of FCS, pro-
vide cash-in-lieu of commodities for all
institutions. A State agency request
for cash-in-lieu of all commodities
shall be submitted to FCS not later
than May 1 of the school year preced-
ing the school year for which the re-
quest is made. The State agency shall,
by June 1 of each year, submit a list of
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institutions which have elected to re-
ceive commodities to the State com-
modity distribution agency, unless
FCS has approved a request for cash-in-
lieu of commodities for all institu-
tions. The list shall be accompanied by
information on the average daily num-
ber of lunches and suppers to be served
to participants by each such institu-
tion.

(i) Standard contract. Each State
agency shall develop a standard con-
tract in accordance with §226.21 and
provide for its use between institutions
and food service management compa-
nies. The contract shall expressly and
without exception stipulate:

(1) The institution shall provide the
food service management company
with a list of the State agency ap-
proved child care centers, day care
homes, adult day care centers, and out-
side-school-hours care centers to be
furnished meals by the food service
management company, and the number
of meals, by type, to be delivered to
each location;

(2) The food service management
company shall maintain such records
(supported by invoices, receipts or
other evidence) as the institution will
need to meet its responsibilities under
this part, and shall promptly submit
invoices and delivery reports to the in-
stitution no less frequently than
monthly;

(3) The food service management
company shall have Federal, State or
local health certification for the plant
in which it proposes to prepare meals
for use in the Program, and it shall en-
sure that health and sanitation re-
quirements are met at all times. In ad-
dition, the State agency may require
the food service management company
to provide for meals which it prepares
to be periodically inspected by the
local health department or an inde-
pendent agency to determine bacteria
levels in the meals being prepared.
These bacteria levels shall conform to
the standards which are applied by the
local health authority with respect to
the level of bacteria which may be
present in meals prepared or served by
other establishments in the locality.
Results of these inspections shall be
submitted to the institution and to the
State agency;
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(4) The meals served under the con-
tract shall conform to the cycle menus
upon which the bid was based, and to
menu changes agreed upon by the insti-
tution and food service management
company;

(5) The books and records of the food
service management company pertain-
ing to the institution’s food service op-
eration shall be available for inspec-
tion and audit by representatives of
the State agency, of the Department,
and of the U.S. General Accounting Of-
fice at any reasonable time and place,
for a period of 3 years from the date of
receipt of final payment under the con-
tract, or in cases where an audit re-
quested by the State agency or the De-
partment remains unresolved, until
such time as the audit is resolved,

(6) The food service management
company shall operate in accordance
with current Program regulations;

(7) The food service management
company shall not be paid for meals
which are delivered outside of the
agreed upon delivery time, are spoiled
or unwholesome at the time of deliv-
ery, or do not otherwise meet the meal
requirements contained in the con-
tract;

(8) Meals shall be delivered in accord-
ance with a delivery schedule pre-
scribed in the contract;

(9) Increases and decreases in the
number of meal orders may be made by
the institution, as needed, within a
prior notice period mutually agreed
upon in the contract;

(10) All meals served under the Pro-
gram shall meet the requirements of
§226.20;

(11) All breakfasts, lunches, and sup-
pers delivered for service in outside-
school-hours care centers shall be unit-
ized, with or without milk, unless the
State agency determines that unitiza-
tion would impair the effectiveness of
food service operations. For meals de-
livered to child care centers and day
care homes, the State agency may re-
quire unitization, with or without
milk, of all breakfasts, lunches, and
suppers only if the State agency has
evidence which indicates that this re-
quirement is necessary to ensure com-
pliance with §226.20.

(J) Procurement provisions. State agen-
cies shall require institutions to adhere
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to the procurement provisions set forth
in §226.22.

(k) Institution appeal procedures. Ex-
cept as provided in §226.8(g), each State
agency shall establish an appeal proce-
dure to be followed by an institution
requesting a review of a denial of an in-
stitution’s application for participa-
tion, a denial of an application submit-
ted by a sponsoring organization on be-
half of a facility, a termination of the
participation of an institution or facil-
ity, a suspension of an institution’s
agreement, a denial of an institution’s
application for start-up payments, a
denial of an advance payment, a denial
of all or a part of the claim for reim-
bursement, (except for late submission
under §226.10(e)), a denial by the State
agency to forward to FCS an exception
request by the institution or sponsor-
ing organization for payment of a late
claim or a request for an upward ad-
justment to a claim, demand for the re-
mittance of an overpayment, and any
other action of the State agency affect-
ing the participation of an institution
in the Program or the institution’s
claim for reimbursement. State agen-
cies may use their own State appeal
procedures provided the same proce-
dures are applied to all appellants in
the State and the procedures meet the
following requirements: Appellants are
assured of a fair and impartial hearing
before an independent official at which
they may be represented by legal coun-
sel; decisions are rendered in a timely
manner not to exceed 120 days from the
date of the receipt of the request for re-
view; appellants are afforded the right
to either a review of the record with
the right to file written information,
or a hearing which they may attend in
person; and adequate notice is given of
the place, date and procedures of the
hearing. The appeal procedures adopted
by the State agency shall be made
available in writing each year to all in-
stitutions at the time of application
for participation in the Program and
upon request. If the State has not es-
tablished its own appeal procedures or
the procedures do not meet the above
listed criteria, the State agency shall
observe the following procedures at a
minimum:

(1) The institution shall be advised in
writing of the grounds on which the
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State agency based its action. The no-
tice of action, which shall be sent by
certified mail, return receipt re-
quested, shall also include a statement
indicating that the institution has the
right to appeal the action;

(2) The written request for review
shall be filed by the appellant not later
than 15 calendar days from the date the
appellant received the notice of action,
and the State shall acknowledge the
receipt of the request for appeal within
10 calendar days;

(3) The appellant may refute the
charges contained in the notice of ac-
tion in person and by written docu-
mentation to the review official. In
order to be considered, written docu-
mentation must be filed with the re-
view official not later than 30 calendar
days after the appellant received the
notice of action. The appellant may re-
tain legal counsel, or may be rep-
resented by another person. A hearing
shall be held by the review official in
addition to, or in lieu of, a review of
written information submitted by the
appellant only if the appellant so speci-
fies in the letter of request for review.
Failure of the appellant institution’s
representative to appear at a scheduled
hearing shall constitute the appellant
institution’s waiver of the right to a
personal appearance before the review
official, unless the review official
agrees to reschedule the hearing. A
representative of the State agency
shall be allowed to attend the hearing
to respond to the appellant’s testimony
and to answer gquestions posed by the
review official,;

(4) If the appellant has requested a
hearing, the appellant and the State
agency shall be provided with at least
10 calendar days advance written no-
tice, sent by certified mail, return re-
ceipt requested, of the time and place
of the hearing;

(5) Any information on which the
State agency’s action was based shall
be available to the appellant for in-
spection from the date of receipt of the
request for review;

(6) The review official shall be an
independent and impartial official
other than, and not accountable to,
any person authorized to make deci-
sions that are subject to appeal under
the provisions of this section;
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(7) The review offficial shall make a
determination based on information
provided by the State agency and the
appellant, and on Program regulations;

(8) Within 60 calendar days of the
State agency’s receipt of the request
for review, the review official shall in-
form the State agency and the appel-
lant of the determination of the re-
view;

(9) The State agency’s action shall
remain in effect during the appeal
process. However, participating insti-
tutions and facilities may continue to
operate under the Program during an
appeal of termination, unless the ac-
tion is based on imminent dangers to
the health or welfare of participants. If
the institution or facility has been ter-
minated for this reason, the State
agency shall so specify in its notice of
action. Institutions electing to con-
tinue operating while appealing termi-
nations shall not be reimbursed for any
meals served during the period of the
appeal if the State agency’s action is
upheld; and

(10) The determination by the State
review official is the final administra-
tive determination to be afforded to
the appellant.

(11) Appeals shall not be allowed on
decisions made by FCS on requests for
exceptions to the claims submission
deadlines stated in §226.10(e) or re-
quests for wupward adjustments to
claims.

(12) In cases where an appeal results
in the dismissal of a claim against an
institution which was asserted by the
State agency based upon Federal audit
findings, FCS may assert a claim
against the State agency in accordance
with the procedures outlined in
§226.14(c).

() Program assistance. Each State
agency shall provide technical and su-
pervisory assistance to institutions
and facilities to facilitate effective
Program operations, monitor progress
toward achieving Program goals, and
ensure compliance with the Depart-
ment’s nondiscrimination regulations
(part 15 of this title) issued under title
VI of the Civil Rights Act of 1964. Doc-
umentation of supervisory assistance
activities, including reviews con-
ducted, corrective actions prescribed,
and follow-up efforts, shall be main-
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tained on file by the State agency. Pro-
gram reviews shall assess institutional
compliance with the provisions of this
part and with any applicable instruc-
tions of FCS and the Department.
State agencies shall annually review
33.3 percent of all institutions. State
agencies shall also ensure that each in-
stitution is reviewed according to the
following schedule.

(1) Independent centers, sponsoring
organizations of centers, and sponsor-
ing organizations of day care homes
with 1 to 200 homes shall be reviewed
at least once every four years. Reviews
of sponsoring organizations shall in-
clude reviews of 15 percent of their
child care, adult day care and outside-
school-hours care centers and 10 per-
cent of their day care homes.

(2) Sponsoring organizations with
more than 200 homes shall be reviewed
at least once every two years. Reviews
of such sponsoring organizations shall
include reviews of 5 percent of the first
1,000 homes and 2.5 percent of all homes
in excess of 1,000.

(3) Reviews shall be conducted for
newly participating sponsoring organi-
zations with five or more child care fa-
cilities or adult day care facilities
within the first 90 days of program op-
erations.

(m) Program irregularities. Each State
agency shall promptly investigate
complaints received or irregularities
noted in connection with the operation
of the Program, and shall take appro-
priate action to correct any irregular-
ities. State agencies shall maintain on
file evidence of such investigations and
actions. FCS and OIG may make inves-
tigations at the request of the State
agency, or whenever FCS or OIG deter-
mines that investigations are appro-
priate.

(n) Child care standards compliance.
The State agency shall, when conduct-
ing administrative reviews of child
care centers, outside-school-hours care
centers, and day care homes approved
by the State agency under paragraph
(d)(3) of this section, determine compli-
ance with the child care standards used
to establish eligibility, and the institu-
tion shall ensure that all violations are
corrected and the State shall ensure
that the institution has corrected all
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violations. If violations are not cor-
rected within 60 calendar days of writ-
ten notification to the institution, the
State agency shall terminate the Pro-
gram participation of the violating in-
stitution or facility. However, if the
health or safety of the children is im-
minently threatened, the State agency
may immediately terminate participa-
tion of the institution or facility. If,
during an administrative review of a
child care center, outside-school-hours
care center, or day care home not ap-
proved by the State agency under para-
graph (d)(3) of this section, the State
agency observes violations of applica-
ble health, safety, or staff-child ratio
standards, or attendance in excess of li-
censed capacity, the State agency shall
promptly refer such violations to the
appropriate authority. The State agen-
cy may deny reimbursement for meals
served to attending children in excess
of authorized capacity.

(o) Sponsoring organization agreement.
Each State agency shall develop and
provide for the use of a standard form
of agreement between each day care
home sponsoring organization and all
day care homes participating in the
Program under such organization.
However, the State agency may, at the
request of the sponsor, approve an
agreement developed by the sponsor.
State agencies may develop a similar
form for use between sponsoring orga-
nizations and other types of facilities.

(p) Following its reviews of institu-
tions and facilities under §§226.6(1) and
226.23(h) conducted prior to July 1, 1988,
the State agency shall report data on
key elements of program operations on
a form designated by FCS. These key
elements include but are not limited to
the program areas of meal require-
ments, determination of eligibility for
free and reduced price meals, and the
accuracy of reimbursement claims.
These forms shall be submitted within
90 days of the completion of the data
collection for the institutions except
that, if the State has elected to con-
duct reviews of verification separate
from its administrative reviews, the
State shall retain data until all key
elements have been reviewed and shall
report all data for each institution on
one form within 90 days of the comple-
tion of the data collection for all key
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elements for that institution. States
shall ensure that all key element data
for an institution is collected during a
12-month period.

EDITORIAL NOTE: For FEDERAL REGISTER cCi-
tations affecting §226.6, see the List of CFR
Sections Affected appearing in the Finding
Aids section of this volume.

§226.7 State agency responsibilities
for financial management.

(a) This section prescribes standards
of financial management systems in
administering Program funds by the
State agency and institutions.

(b) Each State agency shall maintain
an acceptable financial management
system, adhere to financial manage-
ment standards and otherwise carry
out financial management policies as
delineated in the Uniform Federal As-
sistance Regulations, at 7 CFR part
3015. State agencies or FCSRO’s, where
applicable, shall also have a system in
place for monitoring and reviewing the
institutions’ documentation of their
nonprofit status to ensure that all Pro-
gram reimbursement funds are used: (1)
Solely for the conduct of the food serv-
ice operation; or (2) to improve such
food service operations, principally for
the benefit of the participants.

(c) Management evaluations and au-
dits. State agencies shall provide FCS
with full opportunity to conduct man-
agement evaluations (including visits
to institutions and facilities) of all op-
erations of the State agency under the
Program and shall provide OIG with
full opportunity to conduct audits (in-
cluding visits to institutions and facili-
ties) of all operations of the State
agency under the Program. Within 60
calendar days of receipt of each man-
agement evaluation report, the State
agency shall submit to FCSRO a writ-
ten plan for correcting serious defi-
ciencies, including specific timeframes
for accomplishing corrective actions
and initiating follow-up efforts. If a
State agency makes a showing of good
cause, however, FCS may allow more
than 60 days in which to submit a plan.
Each State agency shall make avail-
able its records, including records of
the receipt and expenditure of funds,
upon request by FCS or OIG. OIG shall
also have the right to make audits of
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the records and operation of any insti-
tution.

(d) Reports. Each State agency shall
submit to FCS the final Report of the
Child and Adult Care Food Program
(FCS 44) for each month which shall be
limited to claims submitted in accord-
ance with §226.10(e) and which shall be
postmarked and/or submitted no later
than 90 days following the last day of
the month covered by the report.
States shall not receive Program funds
for any month for which the final re-
port is not submitted within this time
limit unless FCS grants an exception.
Upward adjustments to a State agen-
cy’s report shall not be made after 90
days from the month covered by the re-
port unless authorized by FCS. Down-
ward adjustments shall always be
made, without FCS authorization, re-
gardless of when it is determined that
such adjustments are necessary. Ad-
justments shall be reported to FCS in
accordance with procedures established
by FCS. Each State agency shall also
submit to FCS a quarterly Financial
Status Report (SF-269) on the use of
Program funds. Such reports shall be
postmarked and/or submitted no later
than 30 days after the end of each fiscal
year quarter. Obligations shall be re-
ported only for the fiscal year in which
they occur. A final Financial Status
Report for each fiscal year shall be
postmarked and/or submitted to FCS
within 120 days after the end of the fis-
cal year. FCS shall not be responsible
for reimbursing unpaid Program obli-
gations reported later than 120 days
after the close of the fiscal year in
which they were incurred.

(e) Annual plan. Each State shall sub-
mit to the Secretary for approval by
August 15 of each year an annual plan
for the use of State administrative ex-
pense funds, including a staff formula
for State personnel.

(f) Rate assignment. Each State agen-
cy shall require institutions (other
than sponsoring organizations for day
care homes) to submit, not less fre-
quently than annually, information
necessary to assign rates of reimburse-
ment as outlined in §226.9.

(9) Administrative budget approval. The
State agency shall approve institution
administrative budgets, and shall limit
allowable administrative costs claimed
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by each sponsoring organization for
day care homes to administrative costs
approved in its annual budget. The
State agency may establish such ad-
ministrative costs limits for other in-
stitutions. Administrative budget lev-
els may be adjusted to reflect changes
in Program activities.

(h) Start-up payments. Each State
agency shall establish procedures for
evaluating requests for start-up pay-
ments, issuing these payments to eligi-
ble sponsoring organizations, and mon-
itoring the use of these payments.

(i) Advance payments. Each State
agency shall establish procedures for
issuing advance payments by the first
day of each month and comparing
these payments with earned reimburse-
ment on a monthly basis. The State
agency shall maintain on file a state-
ment of the State’s law and policy gov-
erning the use of interest earned on ad-
vanced funds by sponsors, institutions,
child care facilities and adult day care
facilities.

(J) Recovery of overpayments. Each
State agency shall establish procedures
to recover outstanding start-up and ad-
vance payments from institutions
which, in the opinion of the State
agency, will not be able to earn these
payments.

(k) Claims processing. Each State
agency shall establish procedures for
institutions to properly submit claims
for reimbursement. All valid claims
shall be paid within 45 calendar days of
receipt. Within 15 calendar days of re-
ceipt of any incomplete or incorrect
claim which must be revised for pay-
ment, the State agency shall notify the
institution as to why and how such
claim must be revised. If the State
agency disallows partial or full pay-
ment for a claim for reimbursement, it
shall notify the institution which sub-
mitted the claim of its right to appeal
under §226.6(k). State agencies may
permit disallowances to be appealed
separately from claims for reimburse-
ment.

(I) Participation controls. The State
agency may establish control proce-
dures to ensure that payment is not
made for meals served to participants
attending in excess of the authorized
capacity of each independent center,
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adult day care facility or child care fa-
cility.

(m) Financial management system.
Each State agency shall establish a fi-
nancial management system in accord-
ance with the Uniform Federal Assist-
ance Regulations, 7 CFR part 3015, and
FCS guidance to identify allowable
Program costs and establish standards
for institutional recordkeeping and re-
porting. These standards shall (1) pro-
hibit claiming reimbursement for
meals provided by a participant’s fam-
ily, except as authorized by §226.18(e)
and (2) allow the cost of meals served
to adults who perform necessary food
service labor under the Program, ex-
cept in day care homes. The State
agency shall provide guidance on finan-
cial management requirements to each
institution.

[47 FR 36527, Aug. 20, 1982, as amended at 48
FR 21530, May 13, 1983; Amdt. 5, 49 FR 18988,
May 4, 1984; 50 FR 8580, Mar. 4, 1985; 50 FR
26975, July 1, 1985; 53 FR 52589, Dec. 28, 1988;
Amdt. 22, 55 FR 1378, Jan. 14, 1990]

§226.8 Audits.

(a) Unless otherwise exempt, audits
at the State and institution levels
shall be conducted in accordance with
the Office of Management and Budget’s
Circulars A-128 and A-110 and the De-
partment’s Uniform Federal Assistance
Regulations (7 CFR part 3015). Title
XIX and title XX proprietary institu-
tions not subject to organization-wide
audits shall be audited by the State
agency at least once every two years.

(b) The funds provided to the State
agency under §226.4(h) may be made
available to institutions to fund a por-
tion of organization-wide audits, pro-
vided that the organization-wide audit
includes tests of the CACFP in accord-
ance with section 10.558 of the Compli-
ance Supplement to OMB Circular A-
128. The funds provided to an institu-
tion for an organization-wide audit
shall not exceed the portion of the au-
dit’s cost equal to the CACFP’s portion
of the total Federal grant.

(c) Funds provided under §226.4(h)
may be used by the State agency to
conduct program-specific audits of in-
stitutions not subject to organization-
wide audits, or for which the State
agency considers program specific au-
dits to be needed. The State agency
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may use any funds remaining after all
required program-specific audits have
been performed to conduct administra-
tive reviews of institutions.

(d) Funds provided under §226.4(h)
may only be obligated during the fiscal
year for which those funds are allo-
cated. If funds provided under §226.4(h)
are not sufficient to meet the require-
ments of this section, the State agency
may then use available State adminis-
trative expense funds to conduct au-
dits, provided that the State agency is
arranging for the audits and has not
passed the responsibility down to the
institution.

(e) In conducting management eval-
uations or audits for any fiscal year,
FCS or OIG may disregard any over-
payment which does not exceed $100. In
conducting State agency sponsored au-
dits in State administered programs,
the State agency may disregard any
overpayment which does not exceed the
amount established by State law, regu-
lations or procedures as a minimum for
which claims will be made for State
losses generally. No overpayment shall
be disregarded, however, where there
are unpaid claims of the same fiscal
year from which the overpayment can
be deducted, or where there is evidence
of violation of criminal law or civil
fraud statutes.

(f) While OIG shall rely to the fullest
extent feasible upon State sponsored
audits, OIG may, whenever it considers
necessary:

(1) Make audits on a statewide basis;

(2) Perform on-site test audits;

(3) Review audit reports and related
working papers of audits performed by
or for State agencies.

(g) State agencies are not required to
provide a hearing to an institution for
State actions taken on the basis of a
Federal audit determination. If a State
agency does not provide a hearing in
such situations, FCS will provide a
hearing, upon request, in accordance
with procedures set forth in §226.6(j) of
this part.

[47 FR 36527, Aug. 20, 1982, as amended at 50
FR 8580, Mar. 4, 1985; 51 FR 4295, Feb. 4, 1986;
52 FR 5526, Feb. 25, 1987; 53 FR 52590, Dec. 28,
1988; Amdt. 22, 55 FR 1378, Jan. 14, 1990]
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Subpart D—Payment Provisions

§226.9 Assignment of rates of reim-
bursement for centers.

(a) The State agency shall assign
rates of reimbursement, not less fre-
quently than annually, on the basis of
family-size and income information re-
ported by each institution. Assigned
rates of reimbursement may be
changed more frequently than annually
if warranted by changes in family-size
and income information. Assigned
rates of reimbursement shall be ad-
justed annually to reflect changes in
the national average payment rates.

(b) The State agency shall either:

(1) Require that institutions submit
each month’s figures for meals served
daily to participants from families
meeting the eligibility standards for
free meals, to participants from fami-
lies meeting the eligibility standards
for reduced-price meals, and to partici-
pants from families not meeting such
guidelines; or

(2) Establish claiming percentages,
not less frequently that annually, for
each institution on the basis of the
number of enrolled participants eligi-
ble for free, reduced-price, and paid
meals; or

(3) Determine a blended per-meal
rate of reimbursement, not less fre-
quently than annually, by adding the
products obtained by multiplying the
applicable national average payment
rate of reimbursement for each cat-
egory (free, reduced-price, paid) by the
claiming percentage for that category.

(c) States have two methods of reim-
bursing institutions. The method cho-
sen by the State agency must be ap-
plied to all institutions participating
in the Program in that State. These
methods are:

(1) Meals times rates payment, which
involves reimbursing an institution for
meals served at the assigned rate for
each meal. This method entails no
comparison to the costs incurred by
the institution for the meal service;
and,

(2) Meals times rates or actual costs,
whichever is the lesser, which involves
reimbursing an institution for meals
served at the assigned rate for each
meal or at the level of the costs actu-
ally incurred by the institution for the
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meal service. This method does entail a
comparison of the costs incurred to the
meal rates, with the costs being a lim-
iting factor on the level of reimburse-
ment an institution may receive.

(d) In those States where the State
agency has chosen the option to imple-
ment a meals times rates payment sys-
tem State-wide, the State agency may
elect to pay an institution’s final claim
for reimbursement for the fiscal year
at higher reassigned rates of reim-
bursement for lunches and suppers;
however, the reassigned rates may not
exceed the applicable maximum rates
of reimbursement established under
§210.11(b) of the National School Lunch
Program regulations. In those States
which use the method of comparing
meals times rates or actual costs,
whichever is lesser, the total payments
made to an institution shall not exceed
the total net costs incurred for the fis-
cal year.

[47 FR 36527, Aug. 20, 1982, as amended at 48
FR 21530, May 13, 1983; 53 FR 52590, Dec. 28,
1988; Amdt. 22, 55 FR 1378, Jan. 14, 1990]

§226.10 Program payment procedures.

(a) By the first day of each month of
operation, the State agency shall pro-
vide an advance payment to each insti-
tution electing to receive such pay-
ments, in accordance with §226.6(b)(10).
Advance payments shall equal the full
level of claims estimated by the State
agency to be submitted in accordance
with paragraph (c) of this section, con-
sidering prior reimbursement claims
and other information such as fluctua-
tions in enrollment. The institution
may decline to receive all or any part
of the advance.

(b) For each fiscal year, the amount
of payment made, including funds ad-
vanced to an institution, shall not ex-
ceed the amount of valid reimburse-
ment claimed by that institution. To
ensure that institutions do not receive
excessive advance payments, the State
agency shall observe the following pro-
cedures:

(1) After three advance payments
have been made to an institution, the
State agency shall ensure that no sub-
sequent advance is made until the
State agency has validated the institu-
tion’s claim for reimbursement for the
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third month prior to the month for
which the next advance is to be paid.

(2) If the State agency has audit or
monitoring evidence of extensive pro-
gram deficiencies or other reasons to
believe that an institution will not be
able to submit a valid claim for reim-
bursement, advance payments shall be
withheld until the claim is received or
the deficiencies are corrected.

(3) Each month the State agency
shall compare incoming claims against
advances to ensure that the level of
funds authorized under paragraph (a) of
this section does not exceed the claims
for reimbursement received from the
institution. Whenever this process indi-
cates that excessive advances have
been authorized, the State agency shall
either demand full repayment or adjust
subsequent payments, including ad-
vances.

(4) If, as a result of year end rec-
onciliation as required by the Depart-
ment’s Uniform Federal Assistance
Regulations (7 CFR part 3015), the
State agency determines that reim-
bursement earned by an institution
during a fiscal year is less than the
amount paid, including funds advanced
to that institution, the State agency
shall demand repayment of the out-
standing balance or adjust subsequent
payments.

(c) Claims for Reimbursement shall
report information in accordance with
the financial management system es-
tablished by the State agency, and in
sufficient detail to justify the reim-
bursement claimed and to enable the
State agency to provide the final Re-
port of the Child and Adult Care Food
Program (FCS 44) required under
§226.7(d). In submitting a Claim for Re-
imbursement, each institution shall
certify that the claim is correct and
that records are available to support
that claim. Independent proprietary
title XIX or title XX centers, for
months in which not less than 25 per-
cent of enrolled participants were title
XIX or title XX beneficiaries, shall
submit the percentages of enrolled par-
ticipants receiving title XIX or title
XX benefits for the month covered by
the claim month. Sponsoring organiza-
tions of such centers shall submit the
percentage of enrolled participants re-
ceiving title XIX or title XX benefits
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for each center for the claim. Sponsor-
ing organizations of such centers shall
not include in any claim those centers
in which less than 25 percent of en-
rolled participants were title XIX or
title XX beneficiaries for the month
claimed.

(d) AIll records to support the claim
shall be retained for a period of three
years after the date of submission of
the final claim for the fiscal year to
which they pertain, except that if audit
findings have not been resolved, the
records shall be retained beyond the
end of the three year period as long as
may be required for the resolution of
the issues raised by the audit. All ac-
counts and records pertaining to the
Program shall be made available, upon
request, to representatives of the State
agency, of the Department, and of the
U.S. General Accounting Office for
audit or review, at a reasonable time
and place.

(e) Unless otherwise approved by
FCS, the Claim for Reimbursement for
any month shall cover only Program
operations for that month except if the
first or last month of Program oper-
ations in any fiscal year contains 10 op-
erating days or less, such month may
be added to the Claim for Reimburse-
ment for the appropriate adjacent
month; however, Claims for Reimburse-
ment may not combine operations oc-
curring in two fiscal years. A final
Claim for Reimbursement shall be
postmarked and/or submitted to the
State agency not later than 60 days fol-
lowing the last day of the full month
covered by the claim. State agencies
may establish shorter deadlines at
their discretion. Claims not post-
marked and/or submitted within 60
days shall not be paid with Program
funds unless FCS determines that an
exception should be granted. The State
agency shall promptly take corrective
action with respect to any Claim for
Reimbursement as determined nec-
essary through its claim review process
or otherwise. In taking such corrective
action, State agencies may make up-
ward adjustments in Program funds
claimed on claims filed within the 60
day deadline if such adjustments are
completed within 90 days of the last
day of the claim month and are re-
flected in the final Report of the Child
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and Adult Care Food Programs (FCS-
44) for the claim month which is re-
quired under 226.7(d). Upward adjust-
ments in Program funds claimed which
are not reflected in the final FCS-44 for
the claim month shall not be made un-
less authorized by FCS. Downward ad-
justments in Program funds claimed
shall always be made without FCS au-
thorization regardless of when it is de-
termined that such adjustments are
necessary.

(f) If a State agency has reason to be-
lieve that an institution or food service
management company has engaged in
unlawful acts with respect to Program
Operations, evidence found in audits,
investigations or other reviews shall be
a basis for non-payment of claims for
reimbursement.

[47 FR 36527, Aug. 20, 1982, as amended by
Amdt. 5, 49 FR 18988, May 4, 1984; 50 FR 26975,
July 1, 1985; 53 FR 52590, Dec. 28, 1988; Amdt.
22, 55 FR 1378, Jan. 14, 1990]

§226.11 Program payments for child
care centers, adult day care centers
and outside-school-hours care cen-
ters.

(a) Payments shall be made only to
institutions operating under an agree-
ment with the State agency for the
meal types specified in the agreement
served at approved child care centers,
adult day care centers and outside-
school-hours care centers. A State
agency may make payment for meals
served in accordance with provisions of
the Program in the calendar month
preceding the calendar month in which
the agreement is executed.

(b) Each institution shall report each
month to the State agency the total
number of meals, by type (breakfasts,
lunches, suppers, and supplements),
served to participants except that such
reports shall be made for a proprietary
title XIX or title XX center only for
calendar months during which not less
than 25 percent of enrolled participants
were title XIX or title XX bene-
ficiaries.

(c) Each State agency shall base re-
imbursement to each institution on the
number of meals, by type, served to
participants multiplied by the assigned
rates of reimbursement, except that re-
imbursement shall be payable to pro-
prietary title XIX and title XX centers
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only for calendar months during which
not less than 25 percent of enrolled par-
ticipants were title XIX or title XX
beneficiaries. In computing reimburse-
ment, the State agency shall either:

(1) Base reimbursement to institu-
tions on actual daily counts of meals
served, and multiply the number of
meals, by type, served to participants
eligible to receive free meals, served to
participants eligible to receive re-
duced-price meals, and served to par-
ticipants from families not meeting
such standards by the applicable na-
tional average payment rate; or

(2) Apply the applicable claiming per-
centage or percentages to the total
number of meals, by type, served to
participants and multiply the product
or products by the assigned rate of re-
imbursement for each meal type; or

(3) Multiply the assigned blended per
meal rate of reimbursement by the
total number of meals, by type, served
to participants.

(d) If the State agency elects to reim-
burse its institutions according to the
lesser of rates or actual costs, total
Program payments to an institution
during any fiscal year, including any
cash payments in lieu of commodities,
shall not exceed allowable Program op-
erating and administrative costs, less
income to the Program. The State
agency may limit payments for admin-
istrative costs to the amount approved
in the annual administrative budget of
the institution. The State agency may
prohibit an institution from using pay-
ments for operating costs to pay for ad-
ministrative expenses.

(e) Each institution shall maintain
records as prescribed by the State
agency’s financial management sys-
tem.

[47 FR 36527, Aug. 20, 1982, as amended at 48
FR 21530, May 13, 1983; 52 FR 36907, Oct. 2,
1987; 53 FR 52590, Dec. 28, 1988]

§226.12 Administrative payments to
sponsoring organizations for day
care homes.

(a) Sponsoring organizations for day
care homes shall receive payments for
administrative costs. During any fiscal
year, administrative costs payments to
a sponsoring organization may not ex-
ceed the lesser of (1) actual expendi-
tures for the costs of administering the
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Program less income to the Program,
or (2) the amount of administrative
costs approved by the State agency in
the sponsoring organization’s budget,
or (3) the sum of the products obtained
by multiplying each month the spon-
soring organization’s:

(i) Initial 50 day care homes by 42
dollars;

(ii) Next 150 day care homes by 32
dollars;

(iii) Next 800 day care homes by 25
dollars; and

(iv) Additional day care homes by 22
dollars.

During any fiscal year, administrative
payments to a sponsoring organization
may not exceed 30 percent of the total
amount of administrative payments
and food service payments for day care
home operations.

(b) Prospective sponsoring organiza-
tions of day care homes, participating
sponsoring organizations of child care
centers or outside-school-hours care
centers, independent centers, and par-
ticipating sponsoring organizations of
fewer than 50 homes which meet the
criteria of this paragraph shall be enti-
tled to receive start-up payments to
develop or expand successful Program
operations in day care homes. The
State agency shall approve start-up
payments only once for any eligible
sponsoring organization. Sponsoring
organizations which apply for start-up
payments shall evidence:

(1) Public or nonprofit status in ac-
cordance with §226.15(a), except that
sponsoring organizations which are
moving toward compliance with the re-
quirements for IRS tax-exempt status
must demonstrate current tax-exempt
status under the State law and regula-
tions; (2) an organizational history of
managing funds and ongoing activities
(i.e. administering public or private
programs); (3) an acceptable and realis-
tic plan for recruiting day care homes
to participate in the Program, which
may be based on estimates of the num-
ber of day care homes to be recruited
and information supporting their exist-
ence (e.g., the method of contacting
providers); and (4) acceptable prelimi-
nary sponsoring organization manage-
ment plan (e.g., plans for
preoperational visits, training).
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The State agency shall deny start-up
payments to applicant sponsoring orga-
nizations which fail to meet any of
these criteria or which have dem-
onstrated financial irresponsibility in
the operation of other programs funded
by Federal, State, or local govern-
ments. The State agency shall notify
the sponsoring organization of the rea-
sons for denial and allow the sponsor-
ing organization full opportunity to
submit evidence on appeal as provided
for in §226.6(k). Any sponsoring organi-
zation applying for start-up funds shall
be notified of approval or disapproval
by the State agency in writing within
30 calendar days of filing a complete
and correct application. If a sponsoring
organization submits an incomplete ap-
plication, the State agency shall notify
the sponsoring organization within 15
calendar days of receipt of the applica-
tion and shall provide technical assist-
ance, if necessary, to the sponsoring
organization for the purpose of com-
pleting its application.

(c) Applicant sponsoring organiza-
tions which apply for and meet the cri-
teria for start-up payments shall enter
into an agreement with the State agen-
cy. The agreement shall specify:

(1) Activities which the sponsoring
organization will undertake to initiate
or expand Program operations in day
care homes;

(2) The amount of start-up payments
to be issued to the sponsoring organiza-
tion, together with a budget detailing
the costs which the sponsoring organi-
zation shall incur, document, and
claim;

(3) The time allotted to the sponsor-
ing organization for the initiation or
expansion of Program operations in
family day care homes;

(4) The responsibility of the applicant
sponsoring organization to repay, upon
demand by the State agency, start-up
payments not expended in accordance
with the agreement.

(d) Upon execution of the agreement,
the State agency shall issue a start-up
payment to the sponsoring organiza-
tion in an amount equal to not less
than one, but not more than two,
month’s anticipated administrative re-
imbursement to the sponsoring organi-
zation as determined by the State
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agency. However, no sponsoring organi-
zation may receive start-up payments
for more than 50 day care homes, and
eligible sponsoring organizations with
fewer than 50 homes under their juris-
diction at the time of application for
start-up funds shall receive such pay-
ments for up to 50 homes, less the num-
ber of homes under their jurisdiction.
In determining the amount of start-up
payments to be made to a sponsoring
organization, the State agency shall
consider the anticipated level of start-
up costs to be incurred by the sponsor-
ing organization and alternate sources
of funds available to the sponsoring or-
ganization.

(e) Upon expiration of the time allot-
ted to the sponsoring organization for
initiating or expanding Program oper-
ations in day care homes, the State
agency shall obtain and review docu-
mentation of activities performed and
costs incurred by the sponsoring orga-
nization under the terms of the start-
up agreement. If the sponsoring organi-
zation has not made every reasonable
effort to carry out the activities speci-
fied in the agreement, the State agency
shall demand repayment of all or part
of the payment; however, the sponsor-
ing organization may retain start-up
payment for all day care homes which
initiate Program operations. No spon-
soring organization may retain any
start-up payments in excess of its ac-
tual costs for the expenditures speci-
fied in the agreement.

[47 FR 36527, Aug. 20, 1982; 47 FR 46072, Oct.
15, 1982, as amended at 53 FR 52590, Dec. 28,
1988]

§226.13 Food service payments to
sponsoring organizations for day
care homes.

(a) Payments shall be made only to
sponsoring organizations operating
under an agreement with the State
agency for the meal types specified in
the agreement served to enrolled non-
resident children and eligible enrolled
children of day care home providers, at
approved day care homes.

(b) Each sponsoring organization
shall report each month to the State
agency the total number of meals, by
type (breakfasts, lunches, suppers, and
supplements), served to children en-
rolled in approved day care homes.
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(c) Each sponsoring organization
shall receive payment for meals served
to children enrolled in approved day
care homes at the rate of 47.75 cents for
each breakfast, 93.5 cents for each
lunch and supper, and 28 cents for each
supplement. However, the rate for the
lunches and suppers shall be reduced by
the value of commodities established
under §226.5(b) for all sponsoring orga-
nizations for day care homes which
have elected to receive commodities.
The full amount of food service pay-
ments shall be disbursed to each day
care home on the basis of the number
of meals, by type, served to children.
However, the sponsoring organization
may withhold from Program payments
to each home an amount equal to costs
incurred for the provision of Program
foodstuffs or meals by the sponsoring
organization in behalf of the home and
with the home provider’s written con-
sent.

§226.14 Claims against institutions.

(a) State agencies shall disallow any
portion of a claim for reimbursement
and recover any payment to an institu-
tion not properly payable under this
part. However, the State agency shall
notify the institution of the reasons for
any disallowance or demand for repay-
ment, and allow the institution full op-
portunity to submit evidence on appeal
as provided for in §226.6(k). Miminum
State agency collection procedures for
unearned payments shall include:

(1) Written demand to the institution
for the return of improper payments;
(2) if, after 30 calendar days, the insti-
tution fails to remit full payment or
agree to a satisfactory repayment
schedule, a second written demand for
the return of improper payments sent
by certified mail return receipt re-
quested; and (3) if, after 60 calendar
days, the institution fails to remit full
payment or agree to a satisfactory re-
payment schedule, the State agency
shall refer the claim against the insti-
tution to appropriate State or Federal
authorities for pursuit of legal rem-
edies.

(b) In the event that the State agen-
cy finds that an institution which pre-
pares its own meals is failing to meet
the meal requirements of §226.20, the
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State agency need not disallow pay-
ment or collect an overpayment arising
out of such failure if the institution
takes such other action as, in the opin-
ion of the State agency, will have a
corrective effect. However, the State
agency shall not disregard any over-
payments or waive collection action
arising from the findings of Federal au-
dits.

(c) If FCS does not concur with the
State agency’s action in paying an in-
stitution or in failing to collect an
overpayment, FCS shall notify the
State agency of its intention to assert
a claim against the State agency. In all
such cases, the State agency shall have
full opportunity to submit evidence
concerning the action taken. The State
agency shall be liable to FCS for fail-
ure to collect an overpayment, unless
FCS determines that the State agency
has conformed with this part in issuing
the payment and has exerted reason-
able efforts to recover the improper
payment.

[47 FR 36527, Aug. 20, 1982; 47 FR 46072, Oct.
15, 1982, as amended at 50 FR 8580, Mar. 4,
1985; 53 FR 52590, Dec. 28, 1988]

Subpart E—Operational Provisions

§226.15 Institution provisions.

(a) Tax-exempt status. Except for pro-
prietary title XIX and title XX centers,
and sponsoring organizations of such
centers, institutions shall be public, or
have tax-exempt status under the In-
ternal Revenue Code of 1954, or be mov-
ing toward compliance with the re-
quirements for tax-exempt status, or
be currently operating another Federal
program requiring nonprofit status. An
institution which has applied to IRS
for tax-exempt status may participate
in the program while its application is
pending review by IRS. It shall, how-
ever, be the responsibility of the insti-
tution to document that it has com-
plied with all requirements of IRS and
has provided all information requested.
If IRS denies the application for tax-
exempt status, the institution shall
immediately notify the State agency of
such denial. The State agency shall
then terminate the participation of the
institution. If IRS certification of tax-
exempt status has not been received
within 12 months of filing the applica-
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tion with IRS, and IRS indicates that
the institution has failed to provide all
required information, the State agency
shall terminate the participation of the
institution until such time as IRS tax-
exempt status is obtained.

(b) Applications. Each institution
shall submit to the State agency all in-
formation required for its approval. As
a minimum, such information shall in-
clude:

(1) Except for proprietary title XIX
and title XX centers and sponsoring or-
ganizations or proprietary title XIX
and title XX centers, evidence of non-
profit status, iIn accordance with
§226.15(a).

(2) An application for participation,
or application renewal materials, ac-
companied by all necessary supporting
documentation;

(3) An administrative budget;

(4) If an independent child care cen-
ter or independent outside-school-
hours care center, documentation that
it meets the licensing/approval require-
ments of §226.6(d)(1); or, if an independ-
ent adult day care center, the licens-
ing/approval requirements of
§226.19a(b)(3).

(5) A nondiscrimination and free and
reduced-price policy statement, and in-
formation regarding a public release,
in accordance with §226.23; and

(6) For each proprietary title XIX or
title XX center, documentation that it
provides nonresidential day care serv-
ices for which it receives compensation
under title XIX or title XX of the So-
cial Security Act and certification that
not less than 25 percent of the partici-
pants enrolled during the most recent
calendar month were title XIX or title
XX beneficiaries. Sponsoring organiza-
tions shall provide documentation and
certification for each proprietary title
XIX or title XX center under its juris-
diction.

(c) Responsibility. Each institution
shall accept final administrative and
financial responsibility for Program
operations. No institution may con-
tract out for management of the Pro-
gram.

(d) Staffing. Each institution shall
provide adequate supervisory and oper-
ational personnel for management and
monitoring of the Program.
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(e) Recordkeeping. Each institution
shall establish procedures to collect
and maintain all necessary Program
records. Such records shall include:

(1) Copies of all applications and sup-
porting documents submitted to the
State agency;

(2) Documentation of the enrollment
of each participant at child care cen-
ters, adult day care centers and out-
side-school-hours care centers includ-
ing information used to determine eli-
gibility for free or reduced price meals
in accordance with §226.23(e)(1).

(3) Documentation of the enrollment
of each child at day care homes and in-
formation used to determine the eligi-
bility of enrolled providers’ children
for free or reduced price meals in ac-
cordance with §226.23(e)(1).

(4) Daily records indicating the num-
ber of participants in attendance and
the number of meals, by type (break-
fast, lunch, supper, and supplements),
served to participants.

(5) For child care centers and out-
side-school-hours care centers claiming
reimbursement for two meals and two
supplements or three meals and one
supplement per child per day, either:

(i) Documentation of total time-in-
attendance for each child at the center
for each day for which the fourth meal
service was claimed, including a time-
in/time-out form which records time-
in-attendance for each child at the cen-
ter; or, at the discretion of the State
agency,

(ii) Documentation which dem-
onstrates that at least eight hours
elapse between the end of the first
meal service and the beginning of the
fourth meal service on any day in
which reimbursement is claimed for a
fourth meal; service.

(6) Except at day care homes, daily
records indicating the number of
meals, by type, served to adults per-
forming labor necessary to the food
service;

(7) Copies of invoices, receipts, or
other records required by the State
agency financial management instruc-
tion to document:

(i) Administrative costs claimed by
the institution;

(ii) Operating costs claimed by the
institution except sponsoring organiza-
tions of day care homes; and
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(iii) Income to the Program.

(8) Copies of all claims for reimburse-
ment submitted to the State agency;

(9) Receipts for all Program pay-
ments received from the State agency;

(10) Copies of menus, and any other
food service records required by the
State agency; and

(11) Information on training session
date(s) and location(s), as well as top-
ics presented and names of partici-
pants;

(12) Maintain documentation of non-
profit food service to ensure that all
Program reimbursement funds are
used: (i) Solely for the conduct of the
food service operation; or (ii) to im-
prove such food service operations,
principally for the benefit of the en-
rolled participants.

(f) Claims submission. Each institution
shall submit claims for reimbursement
to the State agency in accordance with
§226.10.

(g) Program agreement. Each institu-
tion shall enter into a Program agree-
ment with the State agency in accord-
ance with §226.6(f)(1).

(h) Commodities. Each institution re-
ceiving commodities shall ensure prop-
er commodity utilization.

(i) Special Milk Program. No institu-
tion may participate in both the Child
and Adult Care Food Program and the
Special Milk Program at the same
time.

(J) Elderly feeding programs. Institu-
tions which are school food authorities
(as defined in part 210 of this chapter)
may use facilities, equipment and per-
sonnel supported by funds provided
under this part to support a nonprofit
nutrition program for the elderly, in-
cluding a program funded under the
Older Americans Act of 1965 (42 U.S.C.
3001 et seq.).

[47 FR 36527, Aug. 20, 1982, as amended at 48
FR 21530, May 13, 1983; 50 FR 8580, Mar. 4,
1985; 52 FR 15298, Apr. 28, 1987; 52 FR 36907,
Oct. 2, 1987; 53 FR 52590, Dec. 28, 1988; 54 FR
26724, June 26, 1989; Amdt. 22, 55 FR 1378, Jan.
14, 1990; 56 FR 58174, Nov. 16, 1991; 61 FR 25554,
May 22, 1996]

§226.16 Sponsoring organization pro-

visions.
(a) Each sponsoring organization
shall comply with all provisions of

§226.15.
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(b) Each sponsoring organization
shall submit to the State agency all in-
formation required for its approval and
the approval of all child care and adult
day care facilities under its jurisdic-
tion, including:

(1) A sponsoring organization man-
agement plan, in accordance with
§226.6(F)(2);

(2) An application for participation,
or renewal materials, for each child
care and adult day care facility accom-
panied by all necessary supporting doc-
umentation; and

(3) Timely information concerning
the eligibility status of child care and
adult day care facilities (such as li-
censing/approval actions).

(c) Each sponsoring organization
shall accept final administrative and
financial responsibility for food service
operations in all child care and adult
day care facilities under its jurisdic-
tion.

(d) Each sponsoring organization
shall provide adequate supervisory and
operational personnel for the effective
management and monitoring of the
program at all child care and adult day
care facilities under its jursidiction. At
a minimum, such Program assistance
shall include:

(1) Pre-approval visits to each child
care and adult day care facility for
which application is made to discuss
Program benefits and verify that the
proposed food service does not exceed
the capability of the child care facility;

(2) staff training for all child care
and adult day care facilities in Pro-
gram duties and responsibilities prior
to beginning Program operations;

(3) Additional training sessions, to be
provided not less frequently than annu-
ally; and

(4) Reviews of food service operations
to assess compliance with meal pat-
tern, recordkeeping, and other Pro-
gram requirements. Such reviews shall
be made not less frequently than:

(i) Three times each year at each
child care center and adult day care
center, provided at least one review is
made during each child care or adult
day care center’s first six weeks of Pro-
gram operations and not more than six
months elapse between reviews;

(if) Three times each year at each
day care home, provided at least one
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review is made during each day care
home’s first four weeks of Program op-
erations and not more than six months
elapse between reviews. However, based
on case-by-case findings by the State
agency that improved efficiency and
more effective management will result
and subject to FCSRO approval, State
agencies may allow some or all of their
sponsors to conduct reviews an average
of three times each year per day care
home, provided that each day -care
home is reviewed at least twice each
year, at least one review is made dur-
ing each day care home’s first four
weeks of Program operations, and no
more than six months elapse between
reviews; and

(iii) Six times each year for each out-
side-school-hours care center, provided
at least one review is made during each
outside-school-hours care center’s first
four weeks of Program operations and
not more than three months elapse be-
tween reviews.

(e) In addition to records required
under §226.15(e), each sponsoring orga-
nization shall maintain the following:

(1) Information concerning the dates
and amounts of disbursements to each
child care or adult day care facility;

(2) Information concerning the loca-
tion and dates of each child care or
adult day care facility review, any
problems noted, and the corrective ac-
tion prescribed and effected.

(f) The State agency may require a
sponsoring organization to enter into
separate agreements for the adminis-
tration of separate types of facilities
(child care centers, day care homes,
adult day care centers, and outside-
school-hours care centers).

(g) Each sponsoring organization
electing to receive advance payments
of program funds for day care homes
shall disburse the full amount of such
payments within five working days of
receipt from the State agency. If the
sponsor requests the full operating ad-
vance to which it is entitled, the ad-
vances to day care homes shall be the
full amount which the sponsor expects
the home to earn based on the number
of meals projected to be served to en-
rolled children during the period cov-
ered by the advance multiplied by the
applicable payment rate as specified in
§226.13(c). If a sponsor elects to receive
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only a part of the operating advance to
which it is entitled, or if the full oper-
ating advance is insufficient to provide
a full advance to each home, the ad-
vance shall be disbursed to its homes in
a manner and an amount the sponsor
deems appropriate. Each sponsor shall
disburse any reimbursement payments
for food service due to each day care
home within five working days of re-
ceipt from the State agency. Such pay-
ment shall be based on the number of
meals served to enrolled children at
each day care home, less any payments
advanced to such home. However, the
sponsoring organization may withhold
from Program payments to each home
an amount equal to food service oper-
ating costs incurred by the sponsoring
organization in behalf of the home and
with the home provider’s written con-
sent. If payments from the State agen-
cy are not sufficient to provide all day
care homes under the sponsoring orga-
nization’s jurisdiction with advance
payments and reimbursement pay-
ments, available monies shall be used
to provide all due reimbursement pay-
ments before advances are disbursed.

(h) Sponsoring organizations shall
make payments of program funds to
child care centers, adult day care cen-
ters or outside-school-hours care cen-
ters within five working days of receipt
from the State agency, on the basis of
the management plan approved by the
State agency, and may not exceed the
Program costs documented at each fa-
cility during any fiscal year; except in
those States where the State agency
has chosen the option to implement a
meals times rates payment system. In
those States which implement this op-
tional method of reimbursement, such
disbursements may not exceed the
rates times the number of meals docu-
mented at each facility during any fis-
cal year.

(i) Disbursements of advance pay-
ments may be withheld from child and
adult day care facilities which fail to
submit reports required by §226.15(e).

() A for-profit organization shall be
eligible to serve as a sponsoring organi-
zation for proprietary title XIX or title
XX centers which have the same legal
identity as the organization, but shall
not be eligible to sponsor proprietary
title XIX or title XX centers which are
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legally distinct from the organization,
day care homes, or public or private
nonprofit centers.

[47 FR 36527, Aug. 20, 1982; 47 FR 46072, Oct.
15, 1982, as amended at 48 FR 21530, May 13,
1983; 50 FR 8580, Mar. 4, 1985; 50 FR 26975,
July 1, 1985; 53 FR 52591, Dec. 28, 1988]

§226.17 Child care center provisions.

(a) Child care centers may partici-
pate in the Program either as inde-
pendent centers or under the auspices
of a sponsoring organization; provided,
however, that public and private non-
profit centers shall not be eligible to
participate in the Program under the
auspices of a for-profit sponsoring or-
ganization. Child care centers partici-
pating as independent centers shall
comply with the provisions of §226.15.

(b) AIll child care centers, independ-
ent or sponsored, shall meet the follow-
ing requirements

(1) Child care centers shall have Fed-
eral, State, or local licensing or ap-
proval to provide day care services to
children. Child care centers which are
complying with applicable procedures
to renew licensing or approval may
participate in the Program during the
renewal process, unless the State agen-
cy has information which indicates
that renewal will be denied. If licensing
or approval is not available, a center
may participate if:

(i) It receives title XX funds for child
care; or

(i) It demonstrates compliance with
the CACFP child care standards or any
applicable State or local child care
standards to the State agency.

(2) Except for proprietary title XX
centers, child care centers shall be pub-
lic, or have tax exempt status under
the Internal Revenue Code of 1954, or
be moving toward compliance with the
requirements for tax-exempt status, or
be currently operating another Federal
program requiring nonprofit status. A
child care center which has applied to
the Internal Revenue Service (IRS) for
tax-exempt status may participate in
the Program while its application is
pending review by IRS. If IRS denies
the application for tax-exempt status,
the child care center shall immediately
notify the State agency of such denial
and the State agency shall terminate
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the participation of the child care cen-
ter. If IRS certification of nonprofit
status has not been received within 12
months of filing the application with
IRS, and IRS indicates that the child
care center has failed to provide all re-
quired information, the State agency
shall terminate the participation of the
child care center until such time as
IRS tax-exempt status is obtained.

(3) Each child care center participat-
ing in the Program shall serve one or
more of the following meal types: (i)
Breakfast, (ii) lunch, (iii) supper, and
(iv) supplemental food. Reimbursement
shall not be claimed for more than two
meals and one supplement provided
daily to each child, except that reim-
bursement may be claimed for two
meals and two supplements or three
meals and one supplement served to a
child for each day in which that child
is maintained in care for eight or more
hours.

(4) Each child care center participat-
ing in the Program shall claim only
the meal types specified in its approved
application in accordance with the
meal pattern requirements specified in
§226.20. Reimbursement may not be
claimed for meals served to children
who are not enrolled, or for meals
served to children at any one time in
excess of the child care center’s au-
thorized capacity, or for any meal
served at a proprietary title XX center
during a calendar month when less
than 25 percent of enrolled children
were title XX beneficiaries. Menus and
any other nutritional records required
by the State agency shall be main-
tained to document compliance with
such requirements.

(5) A child care center with pre-
school children may also be approved
to serve a breakfast, supplement, and
supper to school-age children enrolled
in an outside-school-hours care pro-
gram meeting the criteria of §226.19(b)
which is distinct from its day care pro-
gram for preschool-age children. The
State agency may authorize the service
of lunch to such enrolled children who
attend a school which does not offer a
lunch program provided the limit of
not more than two meals and one sup-
plement per child per day is not ex-
ceeded. If the majority of children
served by the center are participating
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in an outside-school-hours care pro-
gram, the center shall comply with re-
porting requirements of §226.19 and, if
it is a facility, shall be monitored by
the sponsoring organization at the fre-
quency specified in §226.16(d)(4)(iii).

(6) A child care center may utilize ex-
isting school food service facilities or
obtain meals from a school food service
facility, and the pertinent require-
ments of this part shall be embodied in
a written agreement between the child
care center and school. The center
shall maintain responsibility for all
Program requirements set forth in this
part.

(7) Child care centers shall collect
and maintain documentation of the en-
rollment of each child, including infor-
mation used to determine eligibility
for free and reduced price meals in ac-
cordance with §226.23(e)(1).

(8) Each child care center shall main-
tain daily records of the number of
meals by type (breakfast, lunch, sup-
per, and supplements) served to en-
rolled children, and to adults perform-
ing labor necessary to the food service.

[47 FR 36527, Aug. 20, 1982, as amended at 52
FR 36907, Oct. 2, 1987; 53 FR 52591, Dec. 28,
1988; 54 FR 26724, June 26, 1989; Amdt. 22, 55
FR 1378, Jan. 14, 1990; 61 FR 25554, May 22,
1996]

§226.18 Day care home provisions.

(a) Day care homes shall have cur-
rent Federal, State or local licensing
or approval to provide day care serv-
ices to children. Day care homes which
are complying with applicable proce-
dures to renew licensing or approval
may participate in the Program during
the renewal process, unless the State
agency has information which indi-
cates that renewal will be denied. If li-
censing or approval is not available, a
day care home may participate in the
Program if:

(1) It receives title XX funds for pro-
viding child care; or

(2) It demonstrates compliance with
CACFP child care standards or applica-
ble State or local child care standards
to the State agency.

(b) Day care homes participating in
the program shall operate under the
auspices of a public or private non-
profit sponsoring organization. Spon-
soring organizations shall enter into a
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written agreement with each sponsored
day care home which specifies the
rights and responsibilities of both par-
ties. This agreement shall be developed
by the State agency, unless the State
agency elects, at the request of the
sponsor, to approve an agreement de-
veloped by the sponsor. At a minimum,
the agreement shall embody:

(1) The right of the sponsoring orga-
nization, the State agency, and the De-
partment to visit the day care home
and review its meal service and records
during its hours of child care oper-
ations;

(2) The responsibility of the sponsor-
ing organization to train the day care
home’s staff in program requirements;

(3) The responsibility of the day care
home to prepare and serve meals which
meet the meal patterns specified in
§226.20;

(4) The responsibility of the day care
home to maintain records of menus,
and of the number of meals, by type,
served to enrolled children;

(5) The responsibility of the day care
home to promptly inform the sponsor-
ing organization about any change in
the number of children enrolled for
care or in its licensing or approval sta-
tus;

(6) The meal types approved for reim-
bursement to the day care home by the
State agency;

(7) The right of the day care home to
receive in a timely manner the full
food service rate for each meal served
to enrolled children for which the spon-
soring organization has received pay-
ment from the State agency. However,
if, with the home provider’s consent,
the sponsoring organization will incur
costs for the provision of program food-
stuffs or meals in behalf of the home,
and subtract such costs from Program
payments to the home, the particulars
of this arrangement shall be specified
in the agreement;

(8) The right of the sponsoring orga-
nization or the day care home to termi-
nate the agreement for cause or, sub-
ject to stipulations by the State agen-
cy, convenience; and

(9) A prohibition of any sponsoring
organization fee to the day care home
for its Program administrative serv-
ices.
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(10) If the State agency has approved
a time limit for submission of meal
records by day care homes, that time
limit shall be stated in the agreement.

(c) Each day care home shall serve
one or more of the following meal
types:

(1) Breakfast,

(2) Lunch,

(3) Supper and

(4) Supplemental food.

Reimbursement shall not be claimed
for more than two meals and one sup-
plement provided daily to each child.

(d) Each day care home participating
in the program shall serve the meal
types specified in its approved applica-
tion in accordance with the meal pat-
tern requirements specified in §226.20.
Menu records shall be maintained to
document compliance with these re-
quirements. Meals shall be served at no
separate charge to enrolled children;

(e) Each day care home shall main-
tain daily records of the number of
children in attendance and the number
of meals, by type, served to enrolled
children. Payment may be made for
meals served to the provider’s own
children only when (1) such children
are enrolled and participating in the
child care program during the time of
the meal service, (2) enrolled non-
resident children are present and par-
ticipating in the child care program
and (3) providers’ children are eligible
to receive free or reduced-price meals.
Reimbursement may not be claimed for
meals served to children who are not
enrolled, or for meals served at any one
time to children in excess of the
home’s authorized capacity or for
meals served to providers’ children who
are not eligible for free or reduced-
price meals.

(f) The State agency may not require
a day care home or sponsoring organi-
zation to maintain documentation of
home operating costs. The State agen-
cy may not require a sponsoring orga-
nization to provide family size and in-
come data on children enrolled in
homes under its jurisdiction except in
the case of providers’ own children for
the purpose of determining the eligi-
bility of such children for program par-
ticipation, in which case the day care
home must maintain documentation of
the information used to determine the
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eligibility of enrolled providers’ chil-
dren for free or reduced price meals in
accordance with §226.23(e)(1).

[47 FR 36527, Aug. 20, 1982, as amended by
Amdt. 5, 49 FR 18989, May 4, 1984; 50 FR 8580,
Mar. 4, 1985; 52 FR 36907, Oct. 2, 1987; Amdt.
22, 55 FR 1378, Jan. 14, 1990; 61 FR 25554, May
22, 1996]

§226.19 Outside-school-hours care cen-
ter provisions.

(a) Outside-school-hours care centers
may participate in the Program either
as independent centers or under the
auspices of a sponsoring organization;
Provided, however, That public and pri-
vate nonprofit centers shall not be eli-
gible to participate in the Program
under the auspices of a for-profit spon-
soring organization. Outside-school-
hours care centers participating as
independent centers shall comply with
the provisions of §226.15.

(b) All outside-school-hours care cen-
ters, independent or sponsored, shall
meet the following requirements:

(1) Outside-school-hours care centers
shall have current Federal, State or
local licensing or approval to provide
organized child care services to en-
rolled school-age children outside of
school hours. The main purpose of the
Program shall be the care and super-
vision of children. Outside-school-
hours care centers which are comply-
ing with applicable procedures to
renew licensing or approval may par-
ticipate in the Program during the re-
newal process, unless the State agency
has information which indicates the re-
newal will be denied. If licensing or ap-
proval is not available, an outside-
school-hours care center may partici-
pate in the Program if:

(i) It receives title XX funds for pro-
viding child care; or

(ii) It demonstrates compliance with
CACFP child care standards or any ap-
plicable State or local child care stand-
ards to the State agency.

(2) Except for proprietary title XX
centers, outside-school-hours care cen-
ters shall be public, or have tax-exempt
status under the Internal Revenue
Code of 1954, or be moving toward com-
pliance with the requirements for tax-
exempt status, or be currently partici-
pating in another Federal program re-
quiring nonprofit status. Centers which
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have applied to IRS for tax-exempt sta-
tus may participate in the Program
while their application is pending re-
view by IRS. If IRS denies the applica-
tion, the center shall immediately no-
tify the State agency of such denial
and the State agency shall terminate
the participation of the center. If IRS
certification of nonprofit status has
not been received within 12 months of
filing the application with IRS and IRS
indicates that the center has failed to
provide all required information, the
State agency shall terminate the par-
ticipation of the center in the Program
until such time as IRS certification is
obtained.

(3) Nonresidential public or private
nonprofit schools which provide orga-
nized child care programs for school
children may participate in the Pro-
gram as outside-school-hours care cen-
ters if:

(i) Children are enrolled in a regu-
larly scheduled child care program
which meets the criteria of paragraph
(b)(1) of this section. The program is
organized for the purpose of providing
child care services and is distinct from
any extracurricular programs orga-
nized primarily for scholastic, cultural,
and athletic purposes; and

(if) Separate Program records are
maintained.

(4) Outside-school-hours care centers
shall be eligible to serve one or more of
the following meal types: breakfasts,
supplements and suppers. In addition,
outside-school-hours care centers shall
be eligible to serve lunches to enrolled
children during periods of school vaca-
tion, including weekends and holidays,
and to enrolled children attending
schools which do not offer a lunch pro-
gram. Notwithstanding the eligibility
of outside-school-hours care centers to
serve Program meals to children on
school vacation, including holidays and
weekends, such centers shall not oper-
ate under the Program on weekends
only.

(5) Each outside-school-hours care
center participating in the Program
shall claim only the meal types speci-
fied in its approved application and
served in compliance with the meal
pattern requirements of §226.20. Reim-
bursement shall not be claimed for
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more than two meals and one supple-
ment provided daily to each child, ex-
cept that reimbursement may be
claimed for two meals and two supple-
ments or three meals and one supple-
ment served to a child for each day in
which that child is maintained in care
for eight or more hours. In addition, re-
imbursement shall not be claimed for
meals served to children who are not
enrolled, for meals served to children
at any one time in excess of authorized
capacity, or for any meal served at a
proprietary title XX center during a
calendar month when less than 25 per-
cent of enrolled children were title XX
beneficiaries.

(6) Three hours shall elapse between
the beginning of one meal service and
the beginning of another, except that 4
hours shall elapse between the service
of a lunch and supper when no supple-
ment is served between lunch and sup-
per. The service of a supper shall begin
no later than 7 p.m. and end no later
than 8 p.m. The duration of the meal
service shall be limited to 2 hours for
lunches and supper and 1 hour for other
meals.

(7) Each outside-school-hours care
center shall ensure that each meal
service is supervised by an adequate

number of operational personnel
trained iIn Program requirements.
Operational personnel shall ensure

that:

(i) Meals are served only to children
enrolled for care and adults who per-
form necessary food service labor; (ii)
meals served to children meet the meal
pattern requirements specified in
§226.20; (iii) each meal service is con-
sistent with the meal time require-
ments of paragraph (b)(7) of this sec-
tion; (iv) meals served are consumed on
the premises of the centers; (v) accu-
rate records are maintained; and (vi)
the number of meals prepared or or-
dered is promptly adjusted on the basis
of participation trends.

(8) Each outside-school-hours care
center shall accurately maintain the
following records:

(i) Documentation of enrollment for
all children, including information
used to determine eligibility for free or
reduced price meals in accordance with
§226.23(e)(1);
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(ii) Number of meals prepared or de-
livered for each meal service;

(iii) Daily menu records for each
meal service;

(iv) Number of meals served to en-
rolled children at each meal service;

(v) Number of enrolled children in at-
tendance during each meal service;

(vi) Number of meals served to adults
performing necessary food service
labor for each meal service; and

(vii) All other records required by the
State agency financial management
system.

(9) An outside-school-hours care cen-
ter may utilize existing school food
service facilities or obtain meals from
a school food service facility, and the
pertinent requirements of this part
shall be embodied in a written agree-
ment between the outside-school-hours
care center and the school. The center
shall maintain responsibility for all
Program requirements set forth in this
part.

[47 FR 36527, Aug. 20, 1982, as amended at 52
FR 36907, Oct. 2, 1987, 54 FR 26724, June 26,
1989; Amdt. 22, 55 FR 1378, Jan. 14, 1990; 56 FR
58175, Nov. 16, 1991; 61 FR 25554, May 22, 1996]

§226.19a Adult day care center provi-
sions.

(a) Adult day care centers may par-
ticipate in the Program either as inde-
pendent centers or under the auspices
of a sponsoring organization; provided,
however, that public and private non-
profit centers shall not be eligible to
participate in the Program under the
auspices of a for-profit sponsoring or-
ganization. Adult day care centers par-
ticipating as independent centers shall
comply with the provisions of §226.15.

(b) AIll adult day care centers, inde-
pendent or sponsored, shall meet the
following requirements:

(1) Adult day care centers shall pro-
vide a community-based group program
designed to meet the needs of function-
ally impaired adults through an indi-
vidual plan of care. Such a program
shall be a structured, comprehensive
program that provides a variety of
health, social and related support serv-
ices to enrolled adult participants.

(2) Adult day care centers shall pro-
vide care and services directly or under
arrangements made by the agency or
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organization whereby the agency or or-
ganization maintains professional
management responsibility for all such
services.

(3) Adult day care centers shall have
Federal, State or local licensing or ap-
proval to provide day care services to
functionally impaired adults (as de-
fined in §226.2) or individuals 60 years
of age or older in a group setting out-
side their home on a less than 24-hour
basis. Adult day care centers which are
complying with applicable procedures
to renew licensing or approval may
participate in the Program during the
renewal process, unless the State agen-
cy has information which indicates
that renewal will be denied.

(4) Except for proprietary title XIX
or title XX centers, adult day care cen-
ters shall be public, or have tax-exempt
status under the Internal Revenue
Code of 1954, or be moving toward com-
pliance with the requirements for tax-
exempt status, or be currently operat-
ing another Federal program requiring
nonprofit status. An adult day care
center which has applied to the Inter-
nal Revenue Service (IRS) for tax-ex-
empt status may participate in the
Program while its application is pend-
ing review by IRS. If IRS denies the ap-
plication for tax-exempt status, the
adult day care center shall imme-
diately notify the State agency of such
denial and the State agency shall ter-
minate the participation of the center.
If IRS certification of nonprofit status
has not been received within 12 months
of filing the application with IRS, and
IRS indicates that the adult day care
center has failed to provide all required
information, the State agency shall
terminate the participation of the
adult day care center until such time
as IRS tax-exempt status is obtained.

(5) Each adult day care center par-
ticipating in the Program shall serve
one or more of the following meal
types:

(i) Breakfast,

(i) Lunch,

(iii) Supper, and

(iv) Supplemental food.

Reimbursement shall not be claimed
for more than two meals and one sup-
plement provided daily to each adult
participant.

§226.19a

(6) Each adult day care center par-
ticipating in the Program shall claim
only the meal types specified in its ap-
proved application in accordance with
the meal pattern requirements speci-
fied in §226.20. Participating centers
may not claim CACFP reimbursement
for meals claimed under part C of title
111 of the Older Americans Act of 1965.
Reimbursement may not be claimed for
meals served to persons who are not
enrolled, or for meals served to partici-
pants at any one time in excess of the
center’s authorized capacity, or for any
meal served at a proprietary title XIX
or title XX center during a calendar
month when less than 25 percent of en-
rolled participants were title XIX or
title XX beneficiaries. Menus and any
other nutritional records required by
the State agency shall be maintained
to document compliance with such re-
quirements.

(7) An adult day care center may ob-
tain meals from a school food service
facility, and the pertinent require-
ments of this part shall be embodied in
a written agreement between the cen-
ter and school. The center shall main-
tain responsibility for all Program re-
quirements set forth in this part.

(8) Adult day care centers shall col-
lect and maintain documentation of
the enrollment of each adult partici-
pant including information used to de-
termine eligibility for free and reduced
price meals in accordance with
§226.23(e)(1).

(9) Each adult day care center shall
maintain daily records of the number
of meals by type (breakfast, lunch, sup-
per, and supplements) served to en-
rolled participants, and to adults per-
forming labor necessary to the food
service.

(10) Each adult day care center shall
maintain records on the age of each en-
rolled person. In addition, each adult
day care center shall maintain records
which demonstrate that each enrolled
person under the age of 60 meets the
functional impairment eligibility re-
quirements established under the defi-
nition of ‘“functionally impaired adult”’
contained in this part.

[53 FR 52591, Dec. 28, 1988, as amended by
Amdt. 22, 55 FR 1378, Jan. 14, 1990; 61 FR
25554, May 22, 1996]
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§226.20 Requirements for meals.

(a) Except as otherwise provided in
this section, each meal served in the
Program shall contain, as a minimum,
the indicated food components:

(1) A breakfast shall contain: (i)
Fluid milk as a beverage or on cereal,
or used in part for each purpose;

(ii) Vegetable(s) or fruit(s) or full-
strength vegetable or fruit juice, or
any combination of these foods;

(iii) Whole-grain or enriched bread;
or cornbread, biscuits, rolls, muffins,
etc., made with whole-grain or en-
riched meal or flour; or whole-grain or
enriched or fortified cereal; or cooked
whole-grain or enriched pasta or noodle
products such as macaroni, or cereal
grains such as rice, bulgur, or corn
grits; or any combination of these
foods.

(2) Lunch shall
milk as a beverage;

(ii)(A) Lean meat, poultry or fish; or
cheese; or an egg; or cooked dry beans
or peas; or peanut butter; or any com-
bination of these foods. These foods
must be served in a main dish, or in a
main dish and one other menu item, to
meet this requirement. Cooked dry
beans or dry peas may be used as the
meat alternate or as part of the vegeta-
ble/fruit component but not as both
food components in the same meal;

(B) Nuts and seeds and their butters
listed in program guidance are nutri-
tionally comparable to meat or other
meat alternates based on available nu-
tritional data. Acorns, chestnuts, and
coconuts shall not be used as meat al-
ternates due to their low protein con-
tent. Nut or seed meals or flours may
be used as an ingredient in a bread/
bread alternate, but shall not be used
as a meat alternate except as defined
in this part under Appendix A: Alter-
nate Foods for Meals, and in program
guidance materials. As noted in para-
graph (c)(2) of this section, nuts or
seeds may be used to meet no more
than one-half of the meat/meat alter-
nate requirements. Therefore, nuts or
seeds must be combined with another
meat/meat alternate to fulfill the re-
quirement;

(iii) Two or more vegetables or fruits,
or a combination of both. Full-strength
vegetable or fruit juice may be counted

contain: (i) Fluid

7 CFR Ch. Il (1-1-97 Edition)

to meet not more than one-half of this
requirement;

(iv) Whole-grain or enriched bread; or
cornbread, biscuits, rolls, muffins, etc.,
made with whole-grain or enriched
meal or flour; or whole-grain or en-
riched pasta or noodle products such as
macaroni, or cereal grains such as rice,
bulgur, or corn grits; or any combina-
tion of these foods.

(3) Supper shall contain the food
components and servings listed for
lunch in §226.20(a)(2), except that, for
adult participants in adult day care
centers, it does not require a serving of
fluid milk.

(4) Supplemental food shall contain
two of the following four components:

(i) Fluid milk as a beverage, or on ce-
real, or used in part for each purpose;

(ii) Meat or meat alternate. Nuts and
seeds and their butters listed in pro-
gram guidance are nutritionally com-
parable to meat or other meat alter-
nates based on available nutritional
data. Acorns, chestnuts, and coconuts
are excluded and shall not be used as
meat alternates due to their low pro-
tein content. Nut or seed meals or
flours shall not be used as a meat alter-
nate except as defined in this part
under Appendix A: Alternate Foods for
Meals;

(iii) Vegetable(s) or fruit(s) or full-
strength vegetable or fruit juice, or
any combination of these foods. For
children, juice may not be served when
milk is served as the only other compo-
nent;

(iv) Whole-grain or enriched bread; or
cornbread, biscuits, rolls, muffins, etc.,
made with whole-grain or enriched
meal or flour; or cooked whole-grain or
enriched pasta or noodle products such
as macaroni, or cereal grains such as
rice, bulgar, or corn grits; or any com-
bination of these foods.

(b) Infant meal pattern. When infants
from birth through 11 months of age
participate in the Program, an infant
meal shall be offered. Foods within the
infant meal pattern shall be of texture
and consistency appropriate for the
particular age group being served, and
shall be served during a span of time
consistent with the infant’s eating hab-
its. For infants 4 through 7 months of
age, solid foods are optional and should
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be introduced only if the infant is de-
velopmentally ready. Whenever pos-
sible the child care facility should con-
sult with the infant’s parent in making
the decision to introduce solid foods.
Solid foods should be introduced one at
a time on a gradual basis with the in-
tent of ensuring health and nutritional
well-being. For infants 8 through 11
months of age, the total amount of
food authorized in the meal patterns
set forth below must be provided in
order to qualify for reimbursement.
Additional foods may be served to in-
fants 4 months of age and older with
the intent of improving their overall
nutrition. Breast milk, provided by the
infant’s mother, may be served in place
of infant formula from birth through 11
months of age. However, meals con-
taining only breast milk do not qualify
for reimbursement. Meals containing
breast milk served to infants 4 months
of age or older may be claimed for re-
imbursement when the other meal
component or components are supplied
by the child care facility. Although it
is recommended that either breast
milk or iron-fortified infant formula be
served for the entire first year, whole
milk may be served beginning at 8
months of age as long as infants are
consuming one-third of their calories
as a balanced mixture of cereal, fruits,
vegetables, and other foods in order to
ensure adequate sources of iron and
vitaman C. Juice should not be offered
to infants until they are ready to drink
from a cup, in order to develop behav-
iors that may prevent baby bottle
tooth decay. The infant meal pattern
shall contain, as a minimum, each of
the following components in the
amounts indicated for the appropriate
age group:

(1) Birth through 3 months. (i) Break-
fast—4 to 6 fluid ounces of iron-for-
tified infant formula;

(ii) Lunch or supper—4 to 6 fluid
ounces of iron-fortified infant formula;

(iii) Supplemental food—4 to 6 fluid
ounces of iron-fortified infant formula.

§226.20

(2) 4 through 7 months. (i) Break-
fast—4 to 8 fluid ounces of iron-for-
tified infant formula; and 0 to 3 table-
spoons of iron-fortified dry infant ce-
real (optional);

(if) Lunch or supper—4 to 8 fluid
ounces of iron-fortified infant formula;
and 0 to 3 tablespoons of iron-fortified
dry infant cereal (optional); and 0 to 3
tablespoons of fruit or vegetable of ap-
propriate consistency or a combination
of both (optional);

(iii) Supplemental food—4 to 6 fluid
ounces of iron-fortified infant formula.

(3) 8 through 11 months. (i) Break-
fast—6 to 8 fluid ounces of iron-for-
tified infant formula or 6 to 8 fluid
ounces whole milk; 2 to 4 tablespoons
of iron-fortified dry infant cereal; and 1
to 4 tablespoons of fruit or vegetable of
appropriate consistency or a combina-
tion of both;

(if) Lunch or supper—6 to 8 fluid
ounces of iron-fortified infant formula
or 6 to 8 fluid ounces whole milk; 2 to
4 tablespoons of iron-fortified dry in-
fant cereal and/or 1 to 4 tablespoons of
meat, fish, poultry, egg yolk, or cooked
dry beans or peas, or %> to 2 ounces
(weight) of cheese or 1 to 4 ounces
(weight or volume) of cottage cheese or
cheese food or cheese spread of appro-
priate consistency; and 1 to 4 table-
spoons of fruit or vegetable of appro-
priate consistency or a combination of
both;

(iii) Supplemental food—2 to 4 fluid
ounces of iron-fortified infant formula,
whole milk, or full strength fruit juice
and 0 to ¥ slice of crusty bread (op-
tional) or 0 to 2 cracker type products
(optional) made from whole-grain or
enriched meal or flour and which are
suitable for an infant for use as a fin-
ger food.

(4) The minimum amount of food
components to be served as breakfast,
lunch, supper or supplement as set
forth in paragraphs (b), (1), (2), and (3)
of this section are as follows:

CHILD CARE INFANT MEAL PATTERN

Birth through 3 months

4 through 7 months 8 through 11 months

Breakfast .... 4-6 fl.oz. formula®

6-8 fl.oz. formula? breast
milk, or whole milk.

4-8 fl.oz. formula? or breast
milk.
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CHILD CARE INFANT MEAL PATTERN—Continued

Birth through 3 months

4 through 7 months

8 through 11 months

Lunch or supper

Supplement .........cccccoveinennns

4-6 fl.oz. formulat

4-6 fl.oz. formula®

0-3 Thbsp. infant cereal 2 (op-
tional).

4-8 fl.oz. formula?® or breast
milk.

0-3 Thsp. infant cereal 2 (op-
tional).

0-3 Thbsp. fruit and/or vegeta-
ble (optional).

4-6 fl.oz. formula®

2—-4 Tbsp. infant cereal 2.

1-4 Tbsp. fruit and/or vegeta-
ble.

6-8 fl.oz. formula?® breast
milk, or whole milk.

2—-4 Thbsp. infant cereal 2

and/or

1-4 Tbsp. meat, fish, poultry,
egg yolk, or cooked dry
beans or peas, or

1/2-2 oz. cheese or

1-4 oz. cottage cheese,
cheese food, or cheese
spread

1-4 Tbsp. fruit and/or vegeta-
ble.

2-4 fl.oz. formula,! breast
milk, whole milk, or fruit
juice3.

0-%2 bread or

0-2 crackers (optional).

1Shall be iron-fortified infant formula.
2 Shall be iron-fortified dry infant cereal.
3 Shall be full-strength fruit juice.

4 Shall be from whole-grain or enriched meal or flour.

(c) Meal patterns for children age one
through 12 and adult participants. When
individuals over age one participate in
the Program, the total amount of food

authorized in the meal

patterns set

forth below shall be provided in order
to qualify for reimbursement.

BREAKFAST

(1) The minimum amount of food
components to be served as breakfast
as set forth in paragraph (a)(1) of this
section are as follows:

Food components Age 1 and 2 Age 3 through 5 Age 6 through 121 | Adult participants
Milk
Milk, flUid ..o Y2 CUP2 i Y4 CUP e 1CUP woreeeiee 1 cup.2
Vegetables and Fruits
Vegetable(s) and/or Fruit(s) .................... Ya CUP o Y2CUP o Y2 CUP o Y2 cup.
or
Full-strength vegetable or fruit juice or | ¥a cup .....cccoceeenee Y2 CUP e Y2 CUP o, Y2 cup.
an equivalent quantity of any com-
bination of vegetable(s), fruit(s), and
juice.
Bread and Bread Alternates 3
Bread ......ooooeeiiiieieee s Y2 slice .o, Y2 slice .vviiiiens 1slice oo 2 slices (servings).
or
Cornbread, biscuits, rolls, muffins, etc.4 | ¥2 serving ............. Y2 serving ....ccoeee. 1serving ...ccceeeeee. 2 servings.
or
Cold dry cereals .......ccccoceveeiniiicinnenns Yacup or ¥3 0z ... Yacupor %20z ... Yacuporloz ... 1%z cups or 2 0z.
or
Cooked cereal ........ocovvrieieneniiieeee Ya CUP oo, Ya CUP ovevvveieies Y2 CUP o 1 cup.
or
Cooked pasta or noodle products .......... Ya CUP oo Ya CUP oveeverceeens Y2 CUP oo 1 cup.
or
Cooked cereal grains or an equivalent | ¥4 Cup .......cccocee.. YaCUP v Y2 CUP v 1 cup.

quantity of any combination of bread/
bread alternate.

1Children age 12 and up may be served adult size portions based on the greater food needs of older boys and girls, but shall
be served not less than the minimum quantities specified in this section for children age 6 up to 12.

2For purposes of the requirements outlined in this subsection, a cup means a standard measuring cup.

3Bread, pasta or noodle products, and cereal grains, shall be wholegrain or enriched; cornbread, biscuits, rolls, muffins, etc.,
shall be made with wholegrain or enriched meal or flour; cereal shall be wholegrain or enriched or fortified.

4 Serving sizes and equivalents to be published in guidance materials by FCS.

SEither volume (cup) or weight (oz.) whichever is less.
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LUNCH

(2) The minimum amounts of food

components to be served

§226.20

set forth in paragraph (a)(2) of this sec-

as lunch as

tion are as follows:

Food components Age 1 and 2 Age 3 through 5 Age 6 through 121 | Adult participants
Milk
Milk, flUid ..o Y2CUP2 i, Ya CUP o 1CUP woreeeee, 1 cup.2
Vegetables and Fruits 3
Vegetable(s) and/or fruit(s) ..................... Ya cup total ........... Y2 cup total ........... ¥a cup total .......... 1 cup total.

Bread and Bread Alternates 4

Bread ..
or

Cornbread, biscuits, roll, muffins, etc.5 ...
or

Cooked pasta or noodle products ..........
or

Cooked cereal grains or an equivalent
quantity of any combination of bread/
bread alternate.

Meat and Meat Alternates

Lean meat or poultry or fish® ................
or

ChEESE ..ot
or

EQOS oo
or

Cooked dry beans or peas .......c.cccccceeue
or

Peanut butter or soynut butter or other
nut or seed butters.
or
Peanuts or soynuts or tree nuts or
seeds.”.
or
An equivalent quantity of any combina-
tion of the above meat/meat alter-
nates.

10Z v 1%20Z e
10Z i 1%20Z .o
BT To TR b =To o PR
YaCup e, Y8 CUP .oovrevieiieins
21thSp v 3thsp oo

2 slices (servings).
2 servings.
1 cup.

1 cup.

2 oz.
1 egg.
Y2 cup.

4 tbsp.

1 0z=50 percent.

1Children age 12 and up may be served adult size portions based on the greater food needs of older boys and girls, but shall
be served not less than the minimum quantities specified in this section for children age 6 up to 12.

2For purposes of the requirements outlined in this subsection, a cup means a standard measuring cup.

3Serve 2 or more kinds of vegetable(s) and/or fruit(s). Full-strength vegetable or fruit juice may be counted to meet not more

than one-half of this requirement.

4Bread, pasta or noodle products, and cereal grains shall be wholegrain or enriched, cornbread, biscuits, rolls, muffins, etc.,
shall be made with wholegrain or enriched meal or flour.
5Serving sizes equivalents to be published in guidance materials by FCS.

6 Edible portion as served.

7Tree nuts and seeds that may be used as meat alternates are listed in program guidance.
8No more than 50% of the requirement shall be met with nuts or seeds. Nuts or seeds shall be combined with another meat/
meat alternate to fulfill the requirement. For purpose of determining combinations, 1 oz. of nuts or seeds is equal to 1 oz. of

cooked lean meat, poultry or fish.

(3) The minimum amounts of food
components to be served as supper as

set forth in paragraph (a)(3) of this sec-
tion are as follows:

SUPPER
Children ages 1 Children ages 3 Children ages 6 .
Food components and 2 through 5 through 121 Adult participants
MILK
Milk, fluid ..o Y2CUP2 i Y4 CUP oo 1CUP e None.
VEGETABLES AND FRUITS 3
Vegetable(s) and/or fruit(S) .........ccocecvvererennns Ya cup total .......... Y2 cup total .......... ¥4 cup total .......... 1 cup total.
BREAD AND BREAD ALTERNATES 4
Bread ... Y2 slice ....ccvene Y2 slice ..o 1slice ..o 2 slices
(servings).
or
Cornbread, biscuits, rolls, muffins, etcs ........ Y2 serving ............ Y2 serving ............ 1serving .....coceeee 2 servings.
or
Cooked cereal or grains or an equivalent | ¥a cup ... Yacup . Y2 cup .. 1 cup.
quantity of any combination of bread/
bread alternates.
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SUPPER—Continued

Children ages 1 Children ages 3 Children ages 6 .
Food components and 2 through 5 through 121 Adult participants
MEAT AND MEAT ALTERNATES
Lean meat or poultry or fish® ... 10z i 1%20Z i 20Z i 2 0z.
or
Cheese ... 10Z s 1%20Z i 207 i 2 o0z.
or
EQOS o 1egg oo 1egg oo 1egg oo 1 egg.
or
Cooked dry beans or peas ...........ccccocceueuenne Ya CUP oo Y8 CUP oo Y2 CUP o Y2 cup.
or
Peanut butter or soynut butter or other nut | 2 thsp .........c.cce.. 3thSP oo 41hSP o 4 tbsp.
or seed butters.
or
Peanuts or soynuts or tree nuts or seeds? ... | ¥> 0z=50 per- ¥4 0z=50 per- 1 0z=50 percent.8 | 1 0z=50 percent.8
cent.8, cent.8,
or
An equivalent quantity of any combination of
the above meat/meat alternates.

SUPPLEMENTAL FooOD

(4) The minimum amounts of food
components to be served as supple-
mental food as set forth in paragraph

(a)(4) of this section are as follows. Se-
lect two of the following four compo-
nents. (For children, juice may not be
served when milk is served as the only
other component.)

Food components Age 1 and 2 Age 3 through 5 Age 6 through 121 Adult participate
Milk
Milk, flUid ..o Y2CUp2 e Y2 CUP ovevevercees 1CUP coreiceee, 1 cup.2
Vegetables and Fruits
Vegetable(s) and/or fruit(S) .........c.ccceeeus Y2 CUP v Y2 CUP v Y4 CUP oo Y2 cup.
or
Full-strength vegetable or fruit juice or | %2 cup .....cccceeeeunene Y2 CUP ovevevercees Ya CUP oo Y2 cup.
an equivalent quantity of any com-
bination of vegetable(s), fruit(s) and
juice.
Bread and Bread Alternates 3
Bread ......cooeviiiieecee s Y2 slice .o Yz slice .o 1 slice oo 1 slice (serving).
or
Cornbread, biscuits, rolls, muffins, etc4 Y2 Serving ............. Y2 serving ... 1serving ... 1 serving.
of
Cold dry cereal® .......ccccocvvviiiiniiiiinens Yacupor ¥z 0z ... Yscup or Y20z ..... Yacuporloz ... ¥4 cup or 1 oz.
or
Cooked cereal ..........ccouveercoeniniiiieenns V4 CUP v YaCUP oo Y2 CUP e Y2 cup.
or
Cooked pasta or noodle products .......... Ya CUP oo, Ya CUP oveeveieeen Y2 CUP oo, Y2 cup.
or
Cooked cereal grains or an equivalent | ¥4 Cup .......cccoee... YaCUP v Y2 CUP v Y2 cup.
quantity of any combination of bread/
bread alternate.
Meat and Meat Alternates
Lean meat or poultry or fish® ............... Y2 0Z oo Y20Z o 10Z oo 1 oz.

Eggs ...

Cooked dry beans or peas
or
Peanut butter or soynut butter or other
nut or seed butters.
or
Peanuts or soynuts or tree nuts or
seeds”.

or
Yogurt, plain, or sweetened and flavored

Y8 CUP v Y8 CUP .oovvviiieiins
1thSp v 1thSp v
Y207 oo Y20Z o
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Food components Age 1 and 2

Age 3 through 5 Age 6 through 121 Adult participate

or
An equivalent quantity of any combina-
tion of the meat/meat alternates.

1Children age 12 and up may be served adult size portions based on the greater food needs of older boys and girls, but shall
be served not less than the minimum quantities specified in this section for children age 6 up to 12.

2For purposes of the requirements outlined in this paragraph, a cup means a standard measuring cup.

3Bread, pasta or noodle products, and cereal grains shall be wholegrain or enriched, cornbread, biscuits, rolls, muffins, etc.,
shall be made with wholegrain or enriched meal or flour; cereal shall be wholegrain or enriched or fortified.

4 Serving size and equivalents to be published in guidance materials by FCS.

SEither volume (cup) or weight (0z.), whichever is less.
6 Edible portion as served.

7Tree nuts and seeds that may be used as meat alternates are listed in program guidance.

(d) Additional food. To improve the
nutrition of participating children over
1 year of age additional foods may be
served with each meal as follows:

(1) Breakfast. Include as often as prac-
tical an egg; or a l-ounce serving (edi-
ble portion as served) of meat, poultry
or fish; or 1-ounce of cheese; or 2 table-
spoons of peanut butter or an equiva-
lent quantity of any combination of
these foods. Additional foods may be
served as desired.

(2) Lunch, supper or supplemental food.
Additional foods may be served as de-
sired.

(e) Temporary unavailability of milk. If
emergency conditions prevent an insti-
tution normally having a supply of
milk from temporarily obtaining milk
deliveries, the State agency may ap-
prove the service of breakfasts,
lunches, or suppers without milk dur-
ing the emergency period.

(f) Continuing unavailability of milk.
The inability of an institution to ob-
tain a supply of milk on a continuing
basis shall not bar it from participa-
tion in the Program. In such cases, the
State agency may approve service of
meals without milk, provided that an
equivalent amount of canned, whole
dry or nonfat dry milk is used in the
preparation of the components of the
meal set forth in paragraphs (a)(1), (2)
and (3) of this section.

(g) Statewide substitutions. In Amer-
ican Samoa, Puerto Rico, Guam, the
Virgin Islands, the Trust Territory of
the Pacific Islands, and the Northern
Mariana Islands the following vari-
ations from the meal requirements are
authorized: A serving of a starchy veg-
etable, such as yams, plantains, or
sweet potatoes may be substituted for
the bread requirements.

(h) Individual substitutions. Substi-
tutions may be made in food listed in

paragraphs (b) and (c) of this section if
individual participants are unable, be-
cause of medical or other special die-
tary needs, to consume such foods.
Substitutions because of medical needs
shall be made only when supported by
a statement from a recognized medical
authority which includes recommended
alternate foods.

(i) Special variations. FCS may ap-
prove variations in the food compo-
nents of the meals on an experimental
or a continuing basis in any institution
where there is evidence that such vari-
ations are nutritionally sound and are
necessary to meet ethnic, religious,
economic, or physical needs.

(J) Meal planning. Institutions shall
plan for and order meals on the basis of
current participation trends, with the
objective of providing only one meal
per participant at each meal service.
Records of participation and of order-
ing or preparing meals shall be main-
tained to demonstrate positive action
toward this objective. In recognition of
the fluctuation in participation levels
which makes it difficult to estimate
precisely the number of meals needed
and to reduce the resultant waste, any
excess meals that are ordered may be
served to participants and may be
claimed for reimbursement, unless the
State agency determines that the insti-
tution has failed to plan and prepare or
order meals with the objective of pro-
viding only one meal per participant at
each meal service.

(k) Sanitation. Institutions shall en-
sure that in storing, preparing, and
serving food, proper sanitation and
health standards are met which con-
form with all applicable State and
local laws and regulations. Institutions
shall ensure that adequate facilities
are available to store food or hold
meals.
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(I) Donated commodities. Institutions
shall efficiently use in the Program
any foods donated by the Department
and accepted by the institution.

(m) Plentiful foods. Institutions shall,
insofar as practical, purchase and effi-
ciently use in the Program foods des-
ignated as plentiful by the Depart-
ment.

(n) Additional provision. The State
agency may allow institutions which
serve meals prepared in schools partici-
pating in the National School Lunch
and School Breakfast Programs to sub-
stitute the meal pattern requirements
of the regulations governing those Pro-
grams (7 CFR part 210 and 7 CFR part
220, respectively) for the meal pattern
requirements contained in this section.

(o) Family-style meal service. Meals
may be served in a family-style set-
ting.

(p) Offer versus serve. (1) Each adult
day care center shall offer its adult par-
ticipants all of the required food
servings as set forth in paragraph
(©)(1), (c)(2) and (c)(3) of this section.
However, at the discretion of the adult
day care center, adult participants
may be permitted to decline:

(i) One of the four food items (one
serving of milk, one serving of vegeta-
ble and/or fruit, and two servings of
bread or bread alternate) required at
breakfast;

(ii) Two of the six food items (one
serving of milk, two servings of vegeta-
ble and/or fruit, two servings of bread
or bread alternate, and one serving of
meat or meat alternate) required at
lunch;

(iii) Two of the five food items (two
servings of vegetables and/or fruit, two
servings of bread or bread alternate,
and one serving of meat or meat alter-
nate) required at supper.

(2) The price of a reimbursable meal
shall not be affected if an adult partici-
pant declines a food item.

[47 FR 36527, Aug. 20, 1982; 48 FR 40197, Sept.
16, 1983, as amended at 50 FR 8581, Mar. 4,
1985; 51 FR 16811, May 7, 1986; 51 FR 23515,
June 30, 1986; 53 FR 25308, July 6, 1988; 53
48632, Dec. 2, 1988; 53 FR 52592, Dec. 28, 1988;
54 FR 27153, June 28, 1989; 58 FR 37850, July
14, 1993]
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§226.21 Food service management
companies.
(a) Any institution may contract

with a food service management com-
pany. An institution which contracts
with a food service management com-
pany shall remain responsible for en-
suring that the food service operation
conforms to its agreement with the
State agency. AIll procurements of
meals from food service management
companies shall adhere to the procure-
ment standards set forth in §226.22.
Public institutions shall follow appli-
cable State or local laws governing bid
procedures. In the absence of any appli-
cable State or local laws, and in addi-
tion to the procurement provisions set
forth in §226.22, the State agency may
mandate that each institution with
Program meal contracts of an aggre-
gate value in excess of $10,000 formally
advertise such contracts and comply
with the following procedures intended
to prevent fraud, waste, and Program
abuse:

(1) All proposed contracts shall be
publicly announced at least once 14 cal-
endar days prior to the opening of bids.
The announcement shall include the
time and place of the bid opening;

(2) The institution shall notify the
State agency at least 14 calendar days
prior to the opening of the bids of the
time and place of the bid opening;

(3) The invitation to bid shall not
provide for loans or any other mone-
tary benefit or terms or conditions to
be made to institutions by food service
management companies;

(4) Nonfood items shall be excluded
from the invitation to bid, except
where such items are essential to the
conduct of the food service;

(5) The invitation to bid shall not
specify special meal requirements to
meet ethnic or religious needs unless
special requirements are necessary to
meet the needs of the participants to
be served;

(6) The bid shall be publicly opened,;

(7) All bids totaling $50,000 or more
shall be submitted to the State agency
for approval before acceptance. All bids
shall be submitted to the State agency
for approval before accepting a bid
which exceeds the lowest bid. State
agencies shall respond to any request
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for approval within 10 working days of
receipt;

(8) The institutions shall inform the
State agency of the reason for select-
ing the food service management com-
pany chosen. State agencies may re-
quire institutions to submit copies of
all bids submitted under this section.

(b) The institution and the food serv-
ice management company shall enter
into a standard contract as required by
§226.6(i). However, public institutions
may, with the approval of the State
agency, use their customary form of
contract if it incorporates the provi-
sions of §226.6(i).

(c) A copy of the contract between
each institution and food service man-
agement company shall be submitted
to the State agency prior to the begin-
ning of Program operations under the
subject contract.

(d) Each proposed additional provi-
sion to the standard form of contract
shall be submitted to the State agency
for approval.

(e) A food service management com-
pany may not subcontract for the total
meal, with or without milk, or for the
assembly of the meal.

[47 FR 36527, Aug. 20, 1982, as amended at 53
FR 52594, Dec. 28, 1988]

§226.22 Procurement standards.

(a) This section establishes standards
and guidelines for the procurement of
foods, supplies, equipment, and other
goods and services. These standards are
furnished to ensure that such materials
and services are obtained efficiently
and economically and in compliance
with the provisions of applicable Fed-
eral law and Executive orders.

(b) These standards shall not relieve
the institution of any contractual re-
sponsibilities under its contracts. The
institution is responsible, in accord-
ance with good administrative practice
and sound business judgment, for the
settlement of all contractual and ad-
ministrative issues arising out of pro-
curements entered into in support of
the Program. These include, but are
not limited to: source evaluation, pro-
tests of award, disputes, and claims.
Violations of the law shall be referred
to the local, State, or Federal author-
ity having proper jurisdiction.
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(c) Institutions may use their own
procurement procedures which reflect
applicable State or local laws and regu-
lations, provided that procurements
made with Program payments conform
to the standards set forth in this sec-
tion and in Attachment O of Office of
Management and Budget Circulars A-
102 and A-110, as well as to procure-
ment requirements which may be es-
tablished by the State agency, with the
approval of FCS to prevent fraud,
waste, and Program abuse.

(d) Institutions shall maintain a
written code of standards of conduct
which shall govern the performance of
their officers, employees or agents en-
gaged in the award and administration
of contracts supported by Program
payments. No employee, officer or
agent of the grantee shall participate
in selection, or in the award or admin-
istration of a contract supported by
Federal funds if a conflict of interest,
real or apparent, would be involved.
Such a conflict would arise when:

(1) The employee, officer or agent;

(2) Any member of his immediate
family;

(3) His or her partner; or

(4) An organization which employs,

or is about to employ, any of the
above, has a financial or other interest
in the firm selected for award.
The institution’s officers, employees or
agents shall neither solicit nor accept
gratuities, favors or anything of mone-
tary value from contractors, potential
contractors, or parties to subagree-
ments. Institutions may set minimum
rules where the financial interest is
not substantial or the gift is an unso-
licited item of nominal intrinsic value.
To the extent permitted by State or
local law or regulations, such stand-
ards of conduct shall provide for pen-
alties, sanctions, or other disciplinary
actions for violations of such standards
by the institution’s officers, employ-
ees, or agents, or by contractors or
their agents.

(e) The institution shall establish
procurement procedures which provide
that proposed procurement actions
shall be reviewed by institution offi-
cials to avoid the purchase of unneces-
sary or duplicative items. Where appro-
priate, an analysis shall be made of
lease versus purchase alternatives, and
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any other appropriate analysis to de-
termine which approach would be the
most economical.

(f) Affirmative steps shall be taken
to assure that small and minority busi-
nesses are utilized when possible. Af-
firmative steps shall include the fol-
lowing:

(1) Including qualified small and mi-
nority businesses on solicitation lists;

(2) Assuring that small and minority
businesses are solicited whenever they
are potential sources;

(3) When economically feasible, divid-
ing total requirements into smaller
tasks or quantities so as to permit
maximum small and minority business
participation;

(4) Where the requirement permits,
establishing delivery schedules which
will encourage participation by small
and minority businesses;

(5) Using the services and assistance
of the Small Business Administration
and the Minority Business Enterprise
of the Department of Commerce as re-
quired;

(6) If any subcontracts are to be let,
requiring the prime contractor to take
the affirmative steps in paragraphs (b)
(1) through (5) of this section; and

(7) Taking similar appropriate af-
firmative action in support of women’s
business enterprises.

(g) All procurement transactions, re-
gardless of whether by sealed bids or by
negotiation and without regard to dol-
lar value, shall be conducted in a man-
ner that provides maximum open and
free competition consistent with this
section. Procurement procedures shall
not restrict or eliminate competition.
Examples of what is considered to be
restrictive of competition include, but
are not limited to (1) placing unreason-
able requirements on firms in order for
them to qualify to do business, (2) non-
competitive practices between firms,
(3) organizational conflicts of interest,
and (4) unnecessary experience and
bonding requirements.

(h) The institution shall have written
selection procedures which shall pro-
vide, as a minimum, the following pro-
cedural requirements:

(1) Solicitations of offers, whether by
competitive sealed bids or competitive
negotiation, shall:
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(i) Incorporate a clear and accurate
description of the technical require-
ments for the material, product, or
service to be procured. Such descrip-
tion shall not, in competitive procure-
ments, contain features which unduly
restrict competition. The description
may include a statement of the quali-
tative nature of the material, product
or service to be procured, and when
necessary, shall set forth those mini-
mum essential characteristics and
standards to which it must conform if
it is to satisfy its intended use. De-
tailed product specifications should be
avoided if at all possible. When it is
impractical or uneconomical to make a
clear and accurate description of the
technical requirements, a ‘““brand name
or equal’ description may be used as a
means to define the performance or
other salient requirements of a pro-
curement. The specific features of the
named brand which must be met by
offerors shall be clearly stated; and

(ii) Clearly set forth all requirements
which offerors must fulfill and all
other factors to be used in evaluating
bids or proposals.

(2) Awards shall be made only to re-
sponsible contractors that possess the
potential ability to perform success-
fully under the terms and conditions of
a proposed procurement. Consideration
shall be given to such matters as con-
tractor integrity, compliance with pub-
lic policy, record of past performance,
and financial and technical resources.

(i) Program procurements shall be
made by one of the following methods:

(1) Small purchase procedures are
those relatively simple and informal
procurement methods that are sound
and appropriate for the procurement of
services, supplies or other property,
costing in the aggregate not more than
$10,000. Institutions shall comply with
State or local small purchase dollar
limits under $10,000. If small purchase
procedures are used for a procurement
under the Program, price or rate
quotation shall be obtained from an
adequate number of qualified sources;
or

(2) In competitive sealed bids (formal
advertising), sealed bids are publicly
solicited and a firm-fixed-price con-
tract (lump sum or unit price) is
awarded to the responsible bidder
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whose bid, conforming with all the ma-
terial terms and conditions of the invi-
tation for bids, is lowest in price.

(i) In order for formal advertising to
be feasible, appropriate conditions
must be present, including as a mini-
mum, the following:

(A) A complete, adequate and realis-
tic specification or purchase descrip-
tion is available.

(B) Two or more responsible suppliers
are willing and able to compete effec-
tively for the institution’s business.

(C) The procurement lends itself to a
firm-fixed price contract, and selection
of the successful bidder can appro-
priately be made principally on the
basis of price.

(ii) If formal advertising is used for a
procurement under the Program, the
following requirements shall apply:

(A) A sufficient time prior to the
date set for opening of bids, bids shall
be solicited from an adequate number
of known suppliers. In addition, the in-
vitation shall be publicly advertised.

(B) The invitation for bids, including
specifications and pertinent attach-
ments, shall clearly define the items or
services needed in order for the bidders
to properly respond to the invitation.

(C) All bids shall be opened publicly
at the time and place stated in the in-
vitation for bids.

(D) A firm-fixed-price contract award
shall be made by written notice to that
responsible bidder whose bid, conform-
ing to the invitation for bids, is lowest.
Where specified in the bidding docu-
ments, factors such as discounts, trans-
portation costs and life cycle costs
shall be considered in determining
which bid is lowest. Payment discounts
may only be used to determine low bid
when prior experience of the grantee
indicates that such discounts are gen-
erally taken.

(E) Any or all bids may be rejected
when there are sound documented busi-
ness reasons in the best interest of the
Program.

(3) In competitive negotiation, pro-
posals are requested from a number of
sources and the Request for Proposal is
publicized. Negotiations are normally
conducted with more than one of the
sources submitting offers, and either a
fixed-price or cost-reimbursable type
contract is awarded, as appropriate.
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Competitive negotiation may be used if
conditions are not appropriate for the
use of formal advertising. If competi-
tive negotiation is used for a procure-
ment under a grant, the following re-
quirements shall apply:

(i) Proposals shall be solicited from
an adequate number of qualified
sources to permit reasonable competi-
tion consistent with the nature and re-
quirements of the procurement. The
Request for Proposals shall be pub-
licized and reasonable requests by
other sources to compete shall be hon-
ored to the maximum extent prac-
ticable:

(i) The Request for Proposal shall
identify all significant evaluation fac-
tors, including price or cost where re-
quired and their relative importance;

(iii) The institution shall provide
mechanisms for technical evaluation of
the proposal received, determinations
of responsible offerors for the purpose
of written or oral discussions, and se-
lection for contract award; and

(iv) Award may be made to the re-
sponsible offeror whose proposal will be
most advantageous to the procuring
party, price and other factors consid-
ered. Unsuccessful offerors should be
notified promptly.

(4) Noncompetitive negotiation is
procurement through solicitation of a
proposal from only one source, or after
solicitation of a number of sources,
competition is determined inadequate.
Noncompetitive negotiation may be
used when the award of a contract is
infeasible under small purchase, com-
petitive bidding (formal advertising),
or competitive negotiation procedures.
Circumstances under which a contract
may be awarded by noncompetitive ne-
gotiation are limited to the following:

(i) The item is available only from a
single source;

(ii) Public exigency or emergency
when the urgency for the requirement
will not permit a delay incident to
competitive solicitation;

(iii) FCS authorizes noncompetitive
negotiation; or

(iv) After solicitation of a number of
sources, competition is determined in-
adequate.

(J) The cost plus a percentage of cost
method of contracting shall not be
used. Instructions shall perform some
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form of cost or price analysis in con-
nection with every procurement action
including contract modifications. Costs
or prices based on estimated costs for
contracts under the Program shall be
allowed only to the extent that costs
incurred or cost estimates included in
negotiated prices are consistent with
Federal cost principles.

(k) Institutions shall maintain rec-
ords sufficient to detail the significant
history of a procurement. These
records shall include, but are not nec-
essarily limited to information perti-
nent to the following: rationale for the
method of procurement, selection of
contract type, contractor selection or
rejection, and the basis for the cost or
price.

() In addition to provisions defining
a sound and complete procurement
contract, institutions shall include the
following contract provisions or condi-
tions in all procurement contracts and
subcontracts as required by the provi-
sion, Federal Law or FCS:

(1) Contracts other than small pur-
chases shall contain provisions or con-
ditions which will allow for adminis-
trative, contractual, or legal remedies
in instances where contractors violate
or breach contract terms, and provide
for such sanctions and penalties as
may be appropriate;

(2) All contracts in excess of $10,000
shall contain suitable provisions for
termination by the institution includ-
ing the manner by which it will be ef-
fected and the basis for settlement. In
addition, such contracts shall describe
conditions under which the contract
may be terminated for default as well
as conditions where the contract may
be terminated because of cir-
cumstances beyond the control of the
contractor;

(3) All contracts awarded in excess of
$10,000 by institutions and their con-
tractors shall contain a provision re-
quiring compliance with Executive
Order 11246, entitled ‘“‘Equal Employ-
ment Opportunity,” as amended by Ex-
ecutive Order 11375, and as supple-
mented in Department of Labor regula-
tions (41 CFR part 60);

(4) Where applicable, all contracts
awarded by institutions in excess of
$2,500 which involve the employment of
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mechanics or laborers shall include a
provision for compliance with section
103 of the Contract Work Hours and
Safety Standards Act (40 U.S.C. 327
through 330) as supplemented by De-
partment of Labor regulations (29 CFR
part 5). Under section 103 of the Act,
each contractor shall be required to
compute the wages of every mechanic
and laborer on the basis of a standard
work day of 8 hours and a standard
work week of 40 hours. Work in excess
of the standard work day or week is
permissible provided that the worker is
compensated at a rate of not less than
1%, times the basic rate of pay for all
hours worked in excess of 8 hours in
any calendar day or 40 hours in the
work week. These requirements do not
apply to the purchases of supplies or
materials or articles ordinarily avail-
able on the open market, or contracts
for transportation or transmission of
intelligence;

(5) The contract shall include notice
of USDA requirements and regulations
pertaining to reporting and patent
rights under any contract involving re-
search, developmental, experimental or
demonstration work with respect to
any discovery or invention which
arises or is developed in the course of
or under such contract, and of USDA
requirements and regulations pertain-
ing to copyrights and rights in data.
These requirements are in §3015.175 of
the USDA Uniform Federal Assistance
Regulations 7 CFR part 3015. All nego-
tiated contracts (except those awarded
by small purchases procedures) award-
ed by institutions shall include a provi-
sion to the effect that the institution,
FCS, the Comptroller General of the
United States or any of their duly au-
thorized representatives, shall have ac-
cess to any books, documents, papers,
and records of the contractor which are
directly pertinent to that specific con-
tract, for the purpose of making audit,

examination, excerpts, and tran-
scriptions. Institutions shall require
contractors to maintain all required

records for three years after institu-
tions make final payment and all other
pending matters are closed;
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(6) Contracts and subcontracts of
amounts in excess of $100,000 shall con-
tain a provision which requires compli-
ance with all applicable standards, or-
ders, or requirements issued under sec-
tion 306 of the Clean Air Act (42 U.S.C.
1837(h)), section 508 of the Clean Water
Act (33 U.S.C. 1368), Executive Order
11738, and Environmental Protection
Agency regulations (40 CFR part 15),
which prohibit the use under non-
exempt Federal contracts, grants or
loans of facilities included on the EPA
List of Violating Facilities. The provi-
sion shall require reporting of viola-
tions to FCS and to the U.S. EPA As-
sistant Administrator for Enforcement
(EN-329); and

(7) Contracts shall recognize manda-
tory standards and policies relating to
energy efficiency which are contained
in the State energy efficiency con-
servation plan issued in compliance
with the Energy Policy and Conserva-
tion Act (Pub. L. 94-163).

(m) Institutions shall maintain a
contract administration system insur-
ing that contractors perform in accord-
ance with the terms, conditions, and
specifications of their contracts or pur-
chase orders.

§226.23 Free and reduced-price meals.

(a) The State agency shall require
each institution to submit, at the time
the institution applies for Program
participation, a written policy state-
ment concerning free and reduced-price
meals to be used uniformly in all child
care and adult day care facilities under
its jurisdiction as required in this sec-
tion. Institutions shall not be approved
for participation nor agreements re-
newed unless the free and reduced-price
policy statement has been approved.
Pending approval of a revision of a pol-
icy statement, the existing policy shall
remain in effect.

(b) Sponsoring organizations of day
care homes (which may not serve meals
at a separate charge to children) and
other institutions which elect to serve
meals at no separate charge, shall de-
velop a policy statement consisting of
an assurance to the State agency that
all participants are served the same
meals at no separate charge, regardless
of race, color, national origin, sex, age,
or handicap and that there is no dis-
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crimination in the course of the food
service.

(c) Independent centers and sponsor-
ing organizations of centers which
charge separately for meals shall de-
velop a policy statement for determin-
ing eligibility for free and reduced-
price meals which shall include the fol-
lowing:

(1) The specific criteria to be used in
determining eligibility for free and re-
duced-price meals. The institution’s
standards of eligibility shall conform
to the Secretary’s income standards;

(2) A description of the method or
methods to be used in accepting appli-
cations from families for free and re-
duced-price meals. Such methods will
ensure that applications are accepted
from households on behalf of children
who are members of AFDC assistance
units or food stamp households or, for
adult participants, who are members of
a food stamp household or SSI or Med-
icaid participants;

(3) A description of the method or
methods to be used to collect payments
from those participants paying the full
or reduced price of the meal which will
protect the anonymity of the partici-
pants receiving a free or reduced-price
meal;

(4) An assurance which provides that
the institution will establish a hearing
procedure for use when benefits are de-
nied or terminated as a result of ver-
ification:

(i) A simple, publicly announced
method for a family to make an oral or
written request for a hearing;

(ii) An opportunity for the family to
be assisted or represented by an attor-
ney or other person in presenting its
appeal;

(iii) An opportunity to examine, prior
to and during the hearing, the docu-
ments and records presented to support
the decision under appeal;

(iv) That the hearing shall be held
with reasonable promptness and con-
venience to the family and that ade-
quate notice shall be given to the fam-
ily as to the time and place of the hear-
ing;

(v) An opportunity for the family to
present oral or documentary evidence
and arguments supporting its position;

(vi) An opportunity for the family to
question or refute any testimony or
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other evidence and to confront and
cross-examine any adverse witnesses;

(vii) That the hearing shall be con-
ducted and the determination made by
a hearing official who did not partici-
pate in making the initial decision;

(viii) The determination of the hear-
ing official shall be based on the oral
and documentary evidence presented at
the hearing and made a part of that
hearing record;

(ixX) That the family and any des-
ignated representatives shall be noti-
fied in writing of the decision of the
hearing official;

(X) That a written record shall be
prepared with respect to each hearing,
which shall include the decision under
appeal, any documentary evidence and
a summary of any oral testimony pre-
sented at the hearing, the decision of
the hearing official, including the rea-
sons therefor, and a copy of the notifi-
cation to the family of the decision of
the hearing official; and

(xi) That such written record of each
hearing shall be preserved for a period
of three years and shall be available for
examination by the family or its rep-
resentatives at any reasonable time
and place during such period;

(5) An assurance that there will be no
overt identification of free and re-
duced-price meal recipients and no dis-
crimination against any participant on
the basis of race, color, national origin,
sex, age, or handicap;

(6) An assurance that the charges for
a reduced-price lunch or supper will
not exceed 40 cents, that the charge for
a reduced-price breakfast will not ex-
ceed 30 cents, and that the charge for a
reduced-price supplement will not ex-
ceed 15 cents.

(d) Each institution shall annually
provide the information media serving
the area from which the institution
draws its attendance with a public re-
lease. All media releases issued by in-
stitutions other than sponsoring orga-
nizations of day care homes, shall in-
clude the Secretary’s Income Eligi-
bility Guidelines for Free and Reduced-
Price Meals. The release issued by all
sponsoring organizations of day care
homes, and by other institutions which
elect not to charge separately for
meals, shall announce the availability
of meals at no separate charge. The re-
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lease issued by child care institutions
which charge separately for meals shall
announce the availability of free and
reduced-price meals to children meet-
ing the approved eligibility criteria.
The release issued by child care insti-
tutions shall also announce that chil-
dren who are members of AFDC assist-
ance units or food stamp households
are automatically eligible to receive
free meal benefits. The release issued
by adult day care centers which charge
separately for meals shall announce
the availability of free and reduced-
price meals to participants meeting
the approved eligibility criteria. The
release issued by adult day care centers
shall also announce that adult partici-
pants who are members of food stamp
households or who are SSI or Medicaid
participants are automatically eligible
to receive free meal benefits. All re-
leases shall state that meals are avail-
able to all participants without regard
to race, color, national origin, sex, age
or handicap.

(e)(1) Application for free and reduced-
price meals. (i) For the purpose of deter-
mining eligibility for free and reduced-
price meals, institutions other than
sponsoring organizations of day care
homes shall distribute applications for
free and reduced-price meals to the
families of participants enrolled in the
institution. Sponsoring organizations
of day care homes shall distribute ap-
plications for free and reduced-price
meals to day care home providers who
wish to enroll their eligible children in
the Program. The application, and any
other descriptive material distributed
to such persons, shall contain only the
family-size income levels for reduced-
price meal eligibility with an expla-
nation that households with incomes
less than or equal to these levels are el-
igible for free or reduced-price meals.
Such forms and descriptive materials
may not contain the income standards
for free meals. However, such forms
and materials distributed by child care
institutions shall state that, if a child
is a member of a food stamp household
or AFDC assistance unit, the child is
automatically eligible to receive free
Program meal benefits, subject to the
completion of the application as de-
scribed in §226.23(e)(1)(ii) of this part;
such forms and materials distributed
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by adult day care centers shall state
that, if an adult participant is a mem-
ber of a food stamp household or is a
SSI or Medicaid participant, the adult
participant is automatically eligible to
receive free Program meal benefits,
subject to completion of the applica-
tion as described in §226.23(e)(1)(iii) of
this part.

(ii) Except as provided in paragraph
(e)(1)(iv) of this section, the applica-
tion for children shall contain a re-
quest for the following information:

(A) The names of all children for
whom application is made;

(B) The names of all other household
members;

(C) The social security number of the
adult household member who signs the
application, or an indication that he/
she does not possess a social security
number;

(D) The income received by each
household member identified by source
of income (such as earnings, wages,
welfare, pensions, support payments,
unemployment compensation, social
security, and other cash income re-
ceived or withdrawn from any other
source, including savings, investments,
trust accounts, and other resources);

(E) A statement to the effect that
“In certain cases, foster children are
eligible for free and reduced-price
meals regardless of household income.
If such children are living with you and
you wish to apply for such meals,
please contact us.”’;

(F) A statement which includes sub-
stantially the following information:
‘“‘Section 9 of the National School
Lunch Act requires that, unless a food
stamp or AFDC case number is pro-
vided for your child, you must include
a social security number on the appli-
cation. This must be the social secu-
rity number of the adult household
member signing the application. If the
adult household member signing the
application does not possess a social se-
curity number, he/she must indicate so
on the application. Provision of a so-
cial security number is not mandatory,
but if a social security number is not
provided or an indication is not made
that the adult household member sign-
ing the application does not have one,
the application cannot be approved.
This notice must be brought to the at-

§226.23

tention of the household member
whose social security number is dis-
closed. The social security number may
be used to identify the household mem-
ber in carrying out efforts to verify the
correctness of information stated on
the application. These verification ef-
forts may be carried out through
progam reviews, audits, and investiga-
tions and may include contacting em-
ployers to determine income, contact-
ing a food stamp or welfare office to
determine current certification for re-
ceipt of food stamps or AFDC benefits,
contacting the State employment secu-
rity office to determine the amount of
benefits received, and checking the
documentation produced by household
members to prove the amount of in-
come received. These efforts may re-
sult in loss or reduction of benefits, ad-
ministrative claims or legal action if
incorrect information 1is reported.”
State agencies and institutions shall
ensure that the notice complies with
section 7 of Pub. L. 93-579. If a State or
local agency plans to use the social se-
curity numbers for Program verifica-
tion purposes in a manner not de-
scribed by this notice, the notice shall
be altered to include a description of
those uses; and

(G) The signature of an adult member
of the household which appears imme-
diately below a statement that the per-
son signing the application certifies
that all information furnished is true
and correct; that the application is
being made in connection with the re-
ceipt of Federal funds; that Program
officials may verify the information on
the application; and that the deliberate
misrepresentation of any of the infor-
mation on the application may subject
the applicant to prosecution under ap-
plicable State and Federal criminal
statutes.

(iii) Except as provided in paragraph
(e)(1)(v) of this section, the application
for adults shall contain a request for
the following information:

(A) The names of all adults for whom
application is made;

(B) The names of all other household
members;

(C) The social security number of the
adult household member who signs the
application, or an indication that he/
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she does not possess a social security
number;

(D) The income received by source of
income (such as earnings, wages, wel-
fare, pensions, support payments, un-
employment compensation, social se-
curity, and other cash income received
or withdrawn from any other source,
including savings, investments, trust
accounts and other resources);

(E) A statement which includes sub-
stantially the following information:
“Section 9 of the National School
Lunch Act requires that, unless a food
stamp case number or SSI or Medicaid
assistance identification number is
provided for the adult for whom bene-
fits are sought, you must include a so-
cial security number on the applica-
tion. This must be the social security
number of the adult household member
signing the application. If the adult
household member signing the applica-
tion does not possess a social security
number, he/she must indicate so on the
application. Provision of a social secu-
rity number is not mandatory, but if a
social security number is not provided
or an indication is not made that the
adult household member signing the
application does not have one, the ap-
plication cannot be approved. This no-
tice must be brought to the attention
of the household member whose social
security number is disclosed. The so-
cial security number may be used to
identify the household member in car-
rying out efforts to verify the correct-
ness of information stated on the appli-
cation. These verification efforts
maybe carried out through program re-
view, audits and investigations and
may include contacting employers to
determine income, contacting a food
stamp or welfare office to determine
current certification for receipt of food
stamps, contacting the issuing office of
SSI or Medicaid benefits to determine
current certification for receipt of
these benefits, contacting the State
employment security office to deter-
mine the amount of benefits received,
and checking the documentation pro-
duced by household members to pro-
vide the amount of income received.
These efforts may result in loss or re-
duction of benefits, administrative
claims or legal action if incorrect in-
formation is reported.” State agencies
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and institutions shall ensure that the
notice complies with section 7 of Pub.
L. 93-579. If a State or local agency
plans to use the social security num-
bers for CCFP verification purposes in
a manner not described by this notice,
the notice shall be altered to include a
description of those uses; and

(F) The signature of an adult member
of the household which appears imme-
diately below a statement that the per-
son signing the application certifies
that all information furnished is true
and correct; that the application is
being made in connection with the re-
ceipt of Federal funds; that Program
officials may verify the information on
the application; and that the deliberate
misrepresentation of any of the infor-
mation on the application may subject
the applicant to prosecution under ap-
plicable State and Federal criminal
statutes.

(iv) If they so desire, households ap-
plying on behalf of children who are
members of food stamp households or
AFDC assistance units may apply for
free meal benefits under this paragraph
rather than under the procedures de-
scribed in paragraph (e)(1)(ii) of this
section. Households applying on behalf
of children who are members of food
stamp households or AFDC assistance
units shall be required to provide: (A)
The names and food stamp or AFDC
case numbers of the child(ren) for
whom automatic free meal eligibility
is claimed; and (B) the signature of an
adult member of the household as pro-
vided for in §226.23(e)(1)(ii)(G). In ac-
cordance with §226.23(e)(1)(ii)(F), if a
food stamp or AFDC case number is
provided, it may be used to verify the
current food stamp or AFDC certifi-
cation for the child(ren) for whom free
meal benefits are being claimed. When-
ever households apply for benefits for
children not receiving food stamp or
AFDC benefits, they must apply in ac-
cordance with the requirements set
forth in §226.23(e)(1)(ii).

(v) If they so desire, households ap-
plying on behalf of adults who are
members of food stamp households or
SSI or Medicaid participants may
apply for free meal benefits under this
paragraph rather than under the proce-
dures described in paragraph (e)(1)(iii)
of this section. Households applying on
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behalf of adults who are members of
food stamp households or SSI or Medic-
aid participants shall be required to
provide:

(A) The names and food stamp case
numbers or SSI or Medicaid assistance
identification numbers of the adults for
whom automatic free meal eligibility
is claimed; and

(B) The signature of an adult member

of the household as provided in
§226.23(e)(1)(iii)(F).
In accordance with §226.23(e)(1)(iii)(G),
if a food stamp case number or SSI or
Medicaid assistance identification
number is provided it may be used to
verify the current food stamp or SSI or
Medicaid certification for the adult(s)
for whom free meal benefits are being
claimed. Whenever households apply
for benefits for adults not receiving
food stamps or SSI or Medicaid bene-
fits, they must apply in accordance
with the requirements set forth in
§226.23(e)(1)(iii).

(2) Letter to households. Institutions
shall distribute a letter to households
or guardians of enrolled participants in
order to inform them of the procedures
regarding eligibility for free and re-
duced-price meals. The letter shall ac-
company the application required
under paragraph (e)(1) of this section
and shall contain:

(i) The income standards for reduced-
price meals, with an explanation that
households with incomes less than or
equal to the reduced-price standards
would be eligible for free or reduced-
price meals (the income standards for
free meals shall not be included in let-
ters or notices to such applicants);

(if) How a participant’s household
may make application for free or re-
duced-price meals;

(iii) An explanation that an applica-
tion for free or reduced price benefits
cannot be approved unless it contains
complete ‘“‘documentation’ as defined
in §226.2.

(iv) The statement: ‘“‘In the operation
of child feeding programs, no person
will be discriminated against because
of race, color, national origin, sex, age,
or handicap’’;

(v) A statement to the effect that
participants having family members
who become unemployed are eligible
for free or reduced-price meals during
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the period of unemployment, provided
that the loss of income causes the fam-
ily income during the period of unem-
ployment to be within the eligibility
standards for those meals;

(vi) Except in the case of adult par-
ticipants, a statement to the effect
that in certain cases foster children are
eligible for free or reduced-price meals
regardless of the income of such house-
hold with whom they reside and that
households wishing to apply for such
benefits for foster children should con-
tact the institution; and

(vii) An explanation that households
receiving free and reduced-price meals
must notify appropriate institution of-
ficials during the year of any decreases
in household size or increases in in-
come of over $50 per month or $600 per
year or—

(A) In the case of households of en-
rolled children that provide a food
stamp or AFDC case number to estab-
lish a child’s eligibility for free meals,
any termination in the child’s certifi-
cation to participate in the Food
Stamp or AFDC Programs, or

(B) In the case of households of adult
participants that provide a food stamp
case number or an SSI or Medicaid as-
sistance identification number to es-
tablish an adult’s eligibility for free
meals, any termination in the adult’s
certification to participate in the Food
Stamp, SSI or Medicaid Programs.

(3 In addition to the information
listed in paragraph (e)(2) of this section
pricing institutions must include in
their letter to household an expla-
nation that indicates that: (i) The in-
formation in the application may be
verified at any time during the year;
and (ii) how a family may appeal a de-
cision of the institution to deny, re-
duce, or terminate benefits as de-
scribed under the hearing procedure set
forth in paragraph (c)(4) of this section.

(4) Determination of eligibility. The in-
stitution shall take the income infor-
mation provided by the household on
the application and calculate the
household’s total current income.
When a completed application fur-
nished by a family indicates that the
family meets the eligibility criteria for
free or reduced-price meals, the par-
ticipants from that family shall be de-
termined eligible for free or reduced-

213



§226.23

price meals. Institutions that are pric-
ing programs shall promptly provide
written notice to each family inform-
ing them of the results of the eligi-
bility determinations. When the infor-
mation furnished by the family is not
complete or does not meet the eligi-
bility criteria for free or reduced-price
meals, institution officials must con-
sider the participants from that family
as not eligible for free or reduced-price
meals, and must consider the partici-
pants as eligible for “paid” meals.
When information furnished by the
family of participants enrolled in a
pricing program does not meet the eli-
gibility criteria for free or reduced-
price meals, pricing program officials
shall provide written notice to each
family denied free or reduced-price
benefits. At a minimum, this notice
shall include:

(i) The reason for the denial of bene-
fits, e.g., income in excess of allowable
limits or incomplete application;

(ii) Notification of the right to ap-
peal;

(iii) Instructions on how to appeal;
and

(iv) a statement reminding the
household that they may reapply for
free or reduced-price benefits at any
time during the year,

The reasons for ineligibility shall be
properly documented and retained on
file at the institution.

(5) Appeals of denied benefits. A family
that wishes to appeal the denial of an
application in a pricing program shall
do so under the hearing procedures es-
tablished under paragraph (c)(4) of this
section. However, prior to initiating
the hearing procedures, the household
may request a conference to provide all
affected parties the opportunity to dis-
cuss the situation, present information
and obtain an explanation of the data
submitted on the application or the de-
cision rendered. The request for a con-
ference shall not in any way prejudice
or diminish the right to a fair hearing.
The institution shall promptly sched-
ule a fair hearing, if requested.

(f) Free, reduced-price and paid meal
eligibility figures must be reported by
institutions to State agencies at least
once each year and shall be based on
current family-size and income infor-
mation of enrolled participants. Such
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information shall be no more than 12
months old.

(g) Sponsoring organizations for fam-
ily day care homes shall ensure that no
separate charge for food service is im-
posed on families of children enrolled
in participating family day care
homes.

(h) Verification of eligibility. State
agencies shall conduct verification of
eligibility for free and reduced-price
meals on an annual basis, in accord-
ance with the verification procedures
outlined in paragraphs (h) (1) and (2) of
this section. Verification may be con-
ducted in accordance with Program as-
sistance requirements of §226.6(l); how-
ever, the performance of verification
for individual institutions shall occur
no less frequently than once every four
years. Any State may, with the written
approval of FCSRO, use alternative ap-
proaches in the conduct of verification,
provided that the results achieved
meet the requirements of this part. If
the verification process discloses defi-
ciencies with the determination of eli-
gibility and/or application procedures
which exceed maximum levels estab-
lished by FCS, State agencies shall
conduct follow-up reviews for the pur-
pose of determining that corrective ac-
tion has been taken by the institution.
These reviews shall be conducted with-
in one year of the date the verification
process was completed. The verifica-
tion effort shall be applied without re-
gard to race, color, national origin,
sex, age, or handicap. State agencies
shall maintain on file for review a de-
scription of the annual verification to
be accomplished in order to dem-
onstrate compliance with paragraphs
(h) (1) and (2) of this section.

(1) Verification procedures for nonpric-
ing programs. State agency verification
procedures for nonpricing programs
shall consist of a review of all approved
free and reduced-price applications on
file to ensure that: (i) The application
has been correctly and completely exe-
cuted by the household; (ii) the institu-
tion has correctly determined and clas-
sified the eligibility of enrolled partici-
pants for free or reduced-price meals
based on the information included on
the application submitted by the
household; (iii) the institution has ac-
curately reported to the State agency
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the number of enrolled participants
meeting the criteria for free or re-
duced-price meal eligibility and the
number of enrolled participants that do
not meet the eligibility criteria for
those meals; and (iv) in addition, the
State agency may conduct further ver-
ification of the information provided
by the household on the approved ap-
plication for program meal eligibility.
If this effort is undertaken, the State
agency shall conduct this further ver-
ification for nonpricing programs in
accordance with the procedures de-
scribed in paragraph (h)(2) of this sec-
tion.

(2) Verification procedures for pricing
programs. (i) For pricing programs, in
addition to the verification procedures
described in paragraph (h)(1) of this
section, State agencies shall also con-
duct verification of the income infor-
mation provided on the approved appli-
cation for free and reduced price meals
and, at State agency discretion, ver-
ification may also include confirma-
tion of other information required on
the application. However, (A) if a food
stamp or AFDC case number is pro-
vided for a child, verification for such
child shall include only confirmation
that the child is included in a cur-
rently certified food stamp household
or AFDC assistance unit; or (B) if a
food stamp case number or SSI or Med-
icaid assistance identification number
is provided for an adult, verification
for such adult shall include only con-
firmation that the adult is included in
a currenty certified food stamp house-
hold or is currently certified to receive
SSI or Medicaid benefits.

(ii) State agencies shall perform ver-
ification on a random sample of no less
than 3 percent of the approved free and
reduced price applications in an insti-
tution which is a pricing program.

(iii) Households shall be informed in
writing that they have been selected
for verification and they are required
to submit the requested verification in-
formation to confirm their eligibility
for free or reduced-price benefits by
such date as determined by the State
agency. Those households shall be in-
formed of the type or types of informa-
tion and/or documents acceptable to
the State agency and the name and
phone number of an official who can
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answer questions and assist the house-
hold in the verification effort. This in-
formation must include a social secu-
rity number for each adult household
member or an indication that he/she
does not have one. State agencies shall
inform selected households that:

(A) Section 9 of the National School
Lunch Act requires that, unless house-
holds provide the child’s food stamp or
AFDC case number, or the adult par-
ticipant’s food stamp case number or
SSI or Medicaid assistance identifica-
tion number, those selected for ver-
ification must provide the social secu-
rity number of each adult household
member;

(B) In lieu of providing a social secu-
rity number, an adult household mem-
ber may indicate that he/she does not
possess one;

(C) Provision of a social security
number is not mandatory, but if a so-
cial security number is not provided
for each adult household member or an
indication is not made that he/she does
not possess one, benefits will be termi-
nated;

(D) The social security number may
be used to identify household members
in carrying out efforts to verify the
correctness of information stated on
the application and continued eligi-
bility for the program. These verifica-
tion efforts may be carried out through
program reviews, audits, and investiga-
tions and may include contacting em-
ployers to determine income, contact-
ing Federal, State or local agencies to
determine current certification for re-
ceipt of food stamps or AFDC, SSI or
Medicaid benefits, contacting the State
employment security office to deter-
mine the amount of benefits received,
and checking the documentation pro-
duced by household members to prove
the amount of income received. These
efforts may result in loss or reduction
of benefits, administrative claims or
legal actions if incorrect information
was reported; and

(E) This information must be pro-
vided to the attention of each adult
household member disclosing his/her
social security number. State agencies
shall ensure that the notice complies
with section 7 of Pub. L. 93-579 (Pri-
vacy Act of 1974). These households
shall be provided with the name and
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phone number of an official who can as-
sist in the verification effort.

(iv) Households of enrolled children
selected for verification shall also be
informed that if they are currently cer-
tified to participate in the Food Stamp
or AFDC Program, they may submit
proof of that certification in lieu of in-
come information. In those cases, such
proof shall consist of a current ‘““Notice
of Eligibility”” for Food Stamp or
AFDC Program benefits or equivalent
official documentation issued by a food
stamp or welfare office which shows
that the children are members of
households or assistance units cur-
rently certified to participate in the
Food Stamp or AFDC Programs. An
identification card for either program
is not acceptable as verification unless
it contain an expiration date. House-
holds of enrolled adults selected for
verification shall also be informed that
if they are currently certified to par-
ticipate in the Food Stamp Program or
SSI or Medicaid Programs, they may
submit proof of that certification in
lieu of income information. In those
cases, such proof shall consist of (A) a
current ““‘Notice of Eligibility’” for
Food Stamp benefits or equivalent offi-
cial documentation issued by a food
stamp or welfare office which shows
that the adult participant is a member
of a household currently certified to
participate in the Food Stamp Pro-
gram. An identification card is not ac-
ceptable as verification unless it con-
tains an expiration date; or (B) official
documentation issued by an appro-
priate SSI or Medicaid office which
shows that the adult participant cur-
rently receives SSI or Medicaid assist-
ance. An identification care is not ac-
ceptable as verification unless it con-
tains an expiration date. All house-
holds selected for verification shall be
advised that failure to cooperate with
verification efforts will result in a ter-
mination of benefits.

(v) Sources of information for ver-
ification may include written evidence,
collateral contacts, and/or systems of
records.

(A) Written evidence shall be used as
the primary source of information for
verification. Written evidence includes
written confirmation of a household’s
circumstances, such as wage stubs,
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award letters, letters from employers,
and, for enrolled children, current cer-
tification to participate in the Food
Stamp or AFDC Programs, or, for adult
participants, current certification to
participate in the Food Stamp, SSI or
Medicaid Programs. Whenever written
evidence is insufficient to confirm eli-
gibility, the State agency may use col-
lateral contacts.

(B) Collateral contact is a verbal con-
firmation of a household’s cir-
cumstances by a person outside of the
household. The collateral contact may
be made in person or by phone and
shall be authorized by the household.
The verifying official may select a col-
lateral contact if the household fails to
designate one or designates one which
is unacceptable to the verifying offi-
cial. If the verifying official designates
a collateral contact, the contact shall
not be made without providing written
or oral notice to the household. At the
time of this notice, the household shall
be informed that it may consent to the
contact or provide acceptable verifica-
tion in another form. The household
shall be informed that its eligibility
for free or reduced price meals shall be
terminated if it refuses to choose one
of these options. Termination shall be
made in accordance with paragraph
(h)(2)(vii) of this section. Collateral
contacts could include employers, so-
cial service agencies, and migrant
agencies.

(C) Systems of records to which the
State agency may have routine access
are not considered collateral contacts.
Information concerning income, family
size, or food stamp/AFDC certification
for enrolled children, or food stamp/
SSI/Medicaid certification for enrolled
adults, which is maintained by other
government agencies and to which a
State agency can legally gain access
may be used to confirm a household’s
eligibility for Program meal benefits.
One possible source could be wage and
benefit information maintained by the
State unemployment agency, if that
information is available. The use of
any information derived from other
agencies must be used with applicable
safeguards concerning disclosure.

(vi) Verification by State agencies of
receipt of food stamps, AFDC, SSI or
Medicaid benefits shall be limited to a
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review to determine that the period of
eligibility is current. If the benefit pe-
riod is found to have expired, or if the
household’s certification has been ter-
minated, the household shall be re-
quired to document their income eligi-
bility.

(vii) The State agency may work
with the institution to verify the docu-
mentation submitted by the household
on the application; however, the re-
sponsibility to complete the verifica-
tion process may not be delegated to
the institution.

(viii) If a household refuses to co-
operate with efforts to verify, or the
verification of income indicates that
the household is ineligible to receive
benefits or is eligible to receive re-
duced benefits, the State agency shall
require the pricing program institution
to terminate or adjust eligibility in ac-
cordance with the following proce-
dures. Institution officials shall imme-
diately notify families of the denial of
benefits in accordance with paragraphs
(e)(4) and (e)(5) of this section. Advance
notification shall be provided to fami-
lies which receive a reduction or termi-
nation of benefits 10 calendar days
prior to the actual reduction or termi-
nation. The 10-day period shall begin
the day the notice is transmitted to
the family. The notice shall advise the
household of: (A) The change; (B) the
reasons for the change; (C) notification
of the right to appeal the action and
the date by which the appeal must be
requested in order to avoid a reduction
or termination of benefits; (D) instruc-
tions on how to appeal; and (E) the
right to reapply at any time during the
year. The reasons for ineligibility shall
be properly documented and retained
on file at the institution.

(ix) When a household disagrees with
an adverse action which affects its ben-
efits and requests a fair hearing, bene-
fits shall be continued as follows while
the household awaits the hearing:

(A) Households which have been ap-
proved for benefits and which are sub-
ject to a reduction or termination of
benefits later in the same year shall re-
ceive continued benefits if they appeal
the adverse action within the 10-day
advance notice period; and
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(B) Households which are denied ben-
efits upon application shall not re-
ceived benefits.

(3) State agencies shall inform insti-
tution officials of the results of the
verification effort and the action which
will be taken in response to the ver-
ification findings. This notification
shall be made in accordance with the
procedures outlined in §226.14(a).

(4) If the verification results disclose
that an institution has inaccurately
classified or reported the number of
participants eligible for free, reduced-
price or paid meals, the State agency
shall adjust institution rates of reim-
bursement retroactive to the month in
which the incorrect eligibility figures
were reported by the institution to the
State agency.

(5) If the verification results disclose
that a household has not reported ac-
curate documentation on the applica-
tion which would support continued
eligibility for free or reduced-price
meals, the State agency shall imme-
diately adjust institution rates of re-
imbursement. However, this rate ad-
justment shall not become effective
until the affected households have been
notified in accordance with the proce-
dures of paragraph (h)(2)(vi) of this sec-
tion and any ensuing appeals have been
heard as specified in paragraph
(h)(2)(viii) of this section.

[47 FR 36527, Aug. 20, 1982, as amended at 49
FR 14078, Apr. 10, 1984; 50 FR 19310, May 8,
1985; 50 FR 20197, May 15, 1985; 52 FR 36907,
Oct. 2, 1987; 53 FR 52594, Dec. 28, 1988; Amdt.
22, 55 FR 1378, Jan. 14, 1990; 61 FR 25555, May
22, 1996]

Subpart F—Food Service
Equipment Provisions

§226.24 Property
quirements.

Institutions and administering agen-
cies shall follow the policies and proce-
dures governing title, use, and disposi-
tion of equipment obtained by pur-
chase, whose cost was acquired in
whole or part with food service equip-
ment assistance funds in accordance
with the Department’s Uniform Fed-
eral Assistance Regulations (7 CFR
part 3015).

[48 FR 41142, Sept. 14, 1983]

management re-
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Subpart G—Other Provisions

§226.25 Other provisions.

(a) Grant closeout procedures. Grant
closeout procedures for the Program
shall be in accordance with the Uni-
form Federal Assistance Regulations.

(b) State requirements. Nothing con-
tained in this part shall prevent a
State agency from imposing additional
requirements for participation in the
Program which are not inconsistent
with the provisions of this part; how-
ever, any additional requirements shall
be approved by FCSRO and may not
deny the Program to an eligible insti-
tution.

(c) Value of assistance. The value of
assistance to participants under the
Program shall not be considered to be
income or resources for any purposes
under any Federal or State laws, in-
cluding, but not limited to laws relat-
ing to taxation, welfare, and public as-
sistance programs.

(d) Maintenance of effort. Expenditure
of funds from State and local sources
for the maintenance of food programs
for children shall not be diminished as
a result of funds received under the
Act.

(e) Fraud penalty. Whoever embezzles,
willfully misapplies, steals, or obtains
by fraud any funds, assets, or property
that are the subject of a grant or other
form of assistance under this part,
whether received directly or indirectly
from the Department or whoever re-
ceives, conceals, or retains such funds,
assets, or property to his use or gain,
knowing such funds, assets, or property
have been embezzled, willfully mis-
applied, stolen, or obtained by fraud
shall, if such funds, assets, or property
are of the value of $100 or more, be
fined not more than $10,000 or impris-
oned not more than five years, or both,
or, if such funds, assets, or property are
of value of less than $100, shall be fined
not more than $1,000 or imprisoned for
not more than one year, or both.

(f) Claims adjustment authority. The
Secretary shall have the authority to
determine the amount of, to settle, and
to adjust any claim arising under the
Program, and to compromise or deny
such claim or any part thereof. The
Secretary shall also have the authority
to waive such claims if the Secretary
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determines that to do so would serve
the purposes of the program. This pro-
vision shall not diminish the authority
of the Attorney General of the United
States under section 516 of title 28, U.S.
Code, to conduct litigation on behalf of
the United States.

(g) Special retroactivity provisions. Not-
withstanding any other provisions con-
tained in this part, the following shall
apply:

(1) State agencies shall provide reim-
bursement for meals served by any
adult day care center between October
1, 1987 and the date of the initial Pro-
gram agreement between the State
agency and the center under the fol-
lowing conditions, provided that:

(i) The center can document that, for
any meals claimed:

(A) Meals served met all require-
ments including items and quantities
served;

(B) Free and reduced-price applica-
tions were on file if reimbursement for
free or reduced-price meals is sought;

(C) Meal counts by category (free, re-
duced-price and paid) and type served
(breakfast, lunch, supper and supple-
ment) are available;

(D) Appropriate food service revenue
and expenditure records are available;

(E) Reimbursement has not been re-
ceived under title 11l of the Older
Americans Act for the claimed meals
and CCFP reimbursement does not du-
plicate other funding for the claimed
meals; and

(ii) The application for Program par-
ticipation is postmarked or submitted
to the State agency no later than April
17, 1989, and the claims for reimburse-
ment for the meals served between Oc-
tober 1, 1987 and the date of the initial
agreement between the State agency
and the center are postmarked or sub-
mitted to the State agency no later
than April 17, 1989 or the date set by
§226.10(e), whichever is later.

(2) Alternative documentation for
free meal eligibility for adult partici-
pants shall be based on the following:

(i) Beginning with October 1, 1987,
documentation of membership in a
food stamp household;

(iif) For the period October 1, 1987
through September 30, 1988, docu-
mentation of membership in an AFDC
assistance unit; and

218



Food and Consumer Service, USDA

(iii) Beginning October 1, 1988, docu-
mentation of receipt of assistance
under Medicaid or SSI.

(3) For the period October 1, 1987
through September 30, 1988, the family
of an adult participant applying for
free or reduced-price meals shall in-
clude a group of related or nonrelated
individuals, who are not residents of an
institution or boarding house, but who
are living as one economic unit. How-
ever, beginning October 1, 1988, the
family of an adult participant applying
for free or reduced-price meals shall in-
clude only the adult participant and
any spouse or dependent(s) residing
with the adult participant.

[47 FR 36527, Aug. 20, 1982, as amended at 53
FR 52597, Dec. 28, 1988; 54 FR 13049, Mar. 30,
1989]

§226.26 Program information.

Persons desiring information con-
cerning the Program may write to the
appropriate State agency or Regional
Office of FCS as indicated below:

(@) In the States of Connecticut,
Maine, Massachusetts, New Hampshire,
New York, Rhode Island, and Vermont:
Northeast Regional Office, FCS, U.S.
Department of Agriculture, 10 Cause-
way Street, Room 501, Boston, MA
02222-1065.

(b) In the States of Delaware, Dis-
trict of Columbia, Maryland, New Jer-
sey, Pennsylvania, Puerto Rico, Vir-
ginia, Virgin lIslands, and West Vir-
ginia: Mid-Atlantic Regional Office,
FCS, U.S. Department of Agriculture,
Mercer Corporate Park, Corporate Bou-
levard, CN 02150, Trenton, NJ 08650.

(c) In the States of Alabama, Florida,
Georgia, Kentucky, Mississippi, North
Carolina, South Carolina, and Ten-
nessee: Southeast Regional Office,
FCS, U.S. Department of Agriculture,
1100 Spring Street, N.W., Atlanta, GA
30367.

(d) In the States of lllinois, Indiana,
Michigan, Minnesota, Ohio and Wiscon-
sin: Midwest Regional Office, FCS, U.S.
Department of Agriculture, 50 E. Wash-
ington Street, Chicago, IL 60602.

(e) In the States of Colorado, lowa,
Kansas, Missouri, Montana, Nebraska,
North Dakota, South Dakota, Utah and
Wyoming: Mountain Plains Regional
Office, FCS, U.S. Department of Agri-
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culture, 1244 Speer Boulevard, Suite
903, Denver, CO 80204.

() In the States of Arkansas, Louisi-
ana, New Mexico, Oklahoma and Texas:
Southwest Regional Office, FCS, U.S.
Department of Agriculture, 1100 Com-
merce Street, Room 5-C-30, Dallas, TX
75242.

(g9) In the States of Alaska, American
Samoa, Arizona, California, Guam, Ha-
waii, ldaho, Nevada, Oregon, Trust Ter-
ritory of the Pacific Islands, the North-
ern Mariana lIslands, and Washington:
Western Regional Office, FCS, U.S. De-
partment of Agriculture, 550 Kearny
Street, Room 400, San Francisco, CA
94108.

[47 FR 36527, Aug. 20, 1982; 47 FR 46072, Oct.
15, 1982, as amended at 48 FR 40197, Sept. 6,
1983; 53 FR 52598, Dec. 28, 1988]

§226.27 Information collection/record-
keeping—OMB assigned control
numbers.

. . Current
7 CFR section whgéﬁbrggwrements are de- OMB con-
trol number

226.3-226.4 ... 0584-0055

226.6-226.10 .. 0584-0055

226.14-226.16 0584-0055

226.23-226.24 ... 0584-0055

[50 FR 53258, Dec. 31, 1985]

APPENDIX A TO PART 226—ALTERNATE
FOODS FOR MEALS

VEGETABLE PROTEIN PRODUCTS

1. Schools, institutions, and service insti-
tutions may use a vegetable protein product,
defined in paragraph 2, as a food component
meeting the meal requirements specified in
§210.10, §225.10 or §226.21 under the following
terms and conditions:

(a) The vegetable protein product must be
prepared in combination with raw or cooked
meat, poultry or seafood and shall resemble
as well as substitute, in part, for one of these
major protein foods. Substitute, refers to a
vegetable protein product whose presence in
another food results in the presence of a
smaller amount of meat, poultry or seafood
than is customarily expected or than appears
to be present in that food. Examples of items
in which a vegetable protein product may be
used include, but are not limited to, beef pat-
ties, beef crumbles, pizza topping, meat loaf,
meat sauce, taco filling, burritos, and tuna
salad.

(b) Vegetable protein products may be used
in the dry form (nonhydrated), partially hy-
drated or fully hydrated form in combination
with meat, poultry or seafood. The moisture
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content of the fully hydrated vegetable pro-
tein product shall be such that the mixture
will have a minimum of 18 percent protein by
weight or equivalent amount for the dry or
partially hydrated form (based on the level
that would be provided if the product were
fully hydrated).

(c) The quantity, by weight, of the fully
hydrated vegetable protein product must not
exceed 30 parts to 70 parts meat, poultry or
seafood on an uncooked basis. The quantity
by weight of the dry or partially hydrated
vegetable protein product must not exceed a
level equivalent to the amount (dry weight)
used in the fully hydrated product at the 30
percent level of substitution. The dry or par-
tially hydrated product’s replacement of
meat, poultry or seafood will be based on the
level of substitution it would provide if it
were fully hydrated.

(d) A vegetable protein product may be
used to satisfy the meat/meat alternate re-
quirement when combined with meat, poul-
try or seafood and when it meets the other
requirements of this section. The combina-
tion of the vegetable protein product and
meat, poultry or seafood may meet all or
part of the meat/meat alternate requirement
specified in §210.10, §225.10 or §226.21.

(e) The contribution vegetable protein
products make toward the meat/meat alter-
nate requirement specified in §§210.10, 225.10,
and 226.21 shall be determined on the basis of
the preparation yield of the meat, poultry or
seafood with which it is combined. When
computing the preparation yield of a product
containing meat, poultry or seafood and veg-
etable protein product, the vegetable protein
product shall be evaluated as having the
same preparation yield that is applied to the
meat, poultry or seafood it replaces.

(f) When vegetable protein products are
served in a meal with other alternate foods
authorized in appendix A, each individual al-
ternate food shall be used as specifically di-
rected.

2. A vegetable protein product to be used
to resemble and substitute, in part, for meat,
poultry or seafood, as specified in paragraph
1 must meet the following criteria:

(a) The vegetable protein product (sub-
stitute food) shall contain one or more vege-
table protein products which are defined as
follows:

(1) Vegetable (plant) protein products are
foods which are processed so that some por-
tion of the nonprotein constituents of the
vegetable is removed. These vegetable pro-
tein products are safe and suitable edible
products produced from vegetable (plant)
sources including, but not limited to, soy-
beans, peanuts, wheat, and corn.

(b) The types of vegetable protein products
described in paragraph 2.(a)(1) of this appen-
dix shall include flour, concentrate, and iso-
late as defined below:
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(1) When a product contains less than 65
percent protein by weight calculated on a
moisture-free basis excluding added flavors,
colors, or other added substances it is a
flour, the blank is to be filled with the name
of the source of the protein, e.g., ‘“soy’ or
“‘peanut’’.

(2) When a product contains 65 percent or
more but less than 90 percent protein by
weight calculated on a moisture-free basis
excluding added flavors, colors, or other
added substances, it is a ** protein con-
centrate’, the blank to be filled with the
name of the source of the protein, e.g., ‘“‘soy”’
or “‘peanut’.

(3) When a product contains 90 percent or
more protein by weight calculated on a mois-
ture-free basis excluding added flavors, col-
ors or other added substances, it is a **
protein isolate” or * isolated protein,”
the blank to be filled in with the name of the
source of the protein, e.g., ‘“‘soy” or ‘‘pea-
nut.”

(c) Compliance with the moisture and pro-
tein provisions of paragraph 2.(b) (1), (2) and
(3) of this appendix shall be determined by
the appropriate methods described in ““Offi-
cial Methods of Analysis of the Association
of Official Analytical Chemists” (latest edi-
tion).

(d) Vegetable protein products which are
used to resemble and substitute, in part, for
meat, poultry or seafood shall be labeled in
conformance with applicable sections of
§102.76, tentative final regulations published
by the Food and Drug Administration in the
FEDERAL REGISTER of July 14, 1978 (43 FR
30472). Adopted for the purpose of this regu-
lation are the following:

(1) The common or usual names for a vege-
table protein product used to resemble and
substitute, in part, for meat, poultry or sea-
food shall include the term ‘‘vegetable pro-
tein product” and may include the term
“textured’” or ‘“‘texturized” and/or a term
e.g., ‘‘granules,” when such term is appro-
priate. The term “plant’” may be used in the
name in lieu of the term ‘‘vegetable.”

(2) The vegetable protein products used as
ingredients in the substitute food shall be
listed by source (e.g., soy or peanut) and
product type (i.e., flour, concentrate, isolate)
in the ingredient statement of the label.
Product type(s) listed shall comply with the
appropriate definition(s) set forth in para-
graph 2.(b) (1), (2) and (3), may include a term
which accurately describes the physical form
of the product, e.g., ‘“‘granules’” when such
term is appropriate.

(e) Vegetable protein products which are
used to resemble and substitute, in part, for
meat, poultry or seafood shall meet the fol-
lowing nutritional specifications adopted
from §102.76 (f)(1)(ii)(a)(b) tentative final reg-
ulations, published by the Food and Drug
Administration in the FEDERAL REGISTER of
July 14, 1978 (43 FR 30472).
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(1) The biological quality of the protein in
the vegetable protein product shall be at
least 80 percent that of casein, determined
by performing a Protein Efficiency Ratio
(PER) assay or unless FCS grants an excep-
tion by approving an alternate test.

(2) The vegetable protein product shall
contain at least 18 percent protein by weight
when hydrated or formulated to be used in
combination with meat, poultry or seafood.
(““When hydrated or formulated” refers to a
dry vegetable protein product and the
amount of water, fat or oil, colors, flavors or
any other substances which have been added
in order to make the resultant mixture re-
semble that meat, poultry or seafood).

(3) The vegetable protein product must
contain the following levels of nutrients per
gram of protein:

Nutrient Amount
Vitamin A (IU) ..... 13
Thiamine (milligra 0.02
Riboflavin (milligrams) .01

Niacin (milligrams) ......... 3

Pantothenic acid (milligrams) .04
Vitamin Bg (milligrams) ...... .02
Vitamin B> (micrograms) .. 1
Iron (milligrams) ............. .15
Magnesium (milligrams) 1.15
Zinc (milligrams) ........ 5

24
17

Copper (micrograms) .
Potassium (milligrams) ..

(4) Compliance with the nutrient provi-
sions set forth in paragraph 2.(e) (1), (2) and
(3) of this appendix shall be determined by
the appropriate methods described in “‘Offi-
cial Methods of Analysis of the Association
of Official Analytical Chemists” (latest edi-
tion).

(f) Vegetable protein products to be used in
the child nutrition programs to resemble and
substitute, in part, for meat, poultry or sea-
food that comply with the labeling and nu-
tritional specifications set forth in para-
graph 2.(d) (1) and (2) and paragraph 2.(e) (1),
(2) and (3) shall bear a label containing the
following statement: ‘““This product meets
USDA-FCS requirements for use in meeting
a portion of the meat/meat alternate require-
ment of the child nutrition programs.” This
statement shall appear on the principal dis-
play panel area of the package.

(g) It is recommended that for vegetable
protein products to be used to resemble and
substitute, in part, for meat, poultry or sea-
food and labeled as specified in paragraph
2.(f) of this appendix, manufacturers provide
information on the percent protein con-
tained in the dry vegetable protein product
(on an as is basis).

(h) It is recommended that for a vegetable
protein product mix, manufacturers provide
information on (1) the amount by weight of
dry vegetable protein product in the pack-
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age, (2) hydration instructions, and (3) in-
structions on how to combine the mix with
meat, poultry or seafood. A vegetable pro-
tein product mix is defined as a dry product
containing vegetable protein products that
comply with the labeling and nutritional
specifications set forth in paragraphs 2.(d) (1)
and (2) and paragraph 2.(e) (1), (2) and (3)
along with substantial levels (more than 5
percent) of seasonings, bread crumbs,
flavorings, etc.

3. Schools, institutions, and service insti-
tutions may use a commercially prepared
meat, poultry or seafood product combined
with vegetable protein products to meet all
or part of the meat/meat alternate require-
ment specified in §210.10, §225.10 or §226.21 if
the product bears a label containing the
statement: ““This item contains vegetable
protein product(s) which is authorized as an
alternate food in the child nutrition pro-
grams.” (outlined in paragraph 2. of this ap-
pendix). This would designate that the vege-
table protein product used in the formula-
tion of the meat, poultry or seafood item
complies with the naming and nutritional
specifications set forth in paragraph 2. of
this appendix. The presence of this label does
not insure the proper level of hydration,
ratio of substitution nor the contribution
that the product makes toward meal pattern
requirements for the child nutrition pro-
grams.

[48 FR 781, Jan. 7, 1983; 48 FR 2115, Jan. 18,
1983]

APPENDIX B TO PART 226—[RESERVED]

APPENDIX C TO PART 226—CHILD
NUTRITION (CN) LABELING PROGRAM

1. The Child Nutrition (CN) Labeling Pro-
gram is a voluntary technical assistance pro-
gram administered by the Food and
Consumer Service (FCS) in conjunction with
the Food Safety and Inspection Service
(FSIS), and Agricultural Marketing Service
(AMS) of the U.S. Department of Agriculture
(USDA), and National Marine Fisheries Serv-
ice of the U.S. Department of Commerce
(USDC) for the Child Nutrition Programs.
This program essentially involves the review
of a manufacturer’s recipe or product formu-
lation to determine the contribution a serv-
ing of a commercially prepared product
makes toward meal pattern requirements
and a review of the CN label statement to en-
sure its accuracy. CN labeled products must
be produced in accordance with all require-
ments set forth in this rule.

2. Products eligible for CN labels are as fol-
lows:

(a) Commercially prepared food products
that contribute significantly to the meat/
meat alternate component of meal pattern
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requirements of 7 CFR 210.10, 225.21, and
226.20 and are served in the main dish.

(b) Juice drinks and juice drink products
that contain a minimum of 50 percent full-
strength juice by volume.

3. For the purpose of this appendix the fol-
lowing definitions apply:

7 CFR Ch. Il (1-1-97 Edition)

(a) CN label is a food product label that
contains a CN label statement and CN logo
as defined in paragraph 3 (b) and (c) below.

(b) The CN logo (as shown below) is a dis-
tinct border which is used around the edges
of a ““‘CN label statement’ as defined in para-
graph 3(c).

(c) The CN label statement includes the fol-
lowing:

(1) The product identification number (as-
signed by FCS),

(2) The statement of the product’s con-
tribution toward meal pattern requirements
of 7 CFR 210.10, 220.8, 225.21, and 226.20. The
statement shall identify the contribution of
a specific portion of a meat/meat alternate
product toward the meat/meat alternate,
bread/bread alternate, and/or vegetable/fruit

ON

component of the meal pattern require-
ments. For juice drinks and juice drink prod-
ucts the statement shall identify their con-
tribution toward the vegetable/fruit compo-
nent of the meal pattern requirements,

(3) Statement specifying that the use of
the CN logo and CN statement was author-
ized by FCS, and

(4) The approval date.

For example:

Liy

Requirements. (Use of

This 3.00 oz serving of raw beef pattie provides when cooked
N 2.00 oz equivalent meat for Child Nutrition Meal Pattern dN
this logo and statement authorized
by the Food and Nutrition Service, USDA 05-84.)

000000

—CN

(d) Federal inspection means inspection of
food products by FSIS, AMS or USDC.

4. Food processors or manufacturers may
use the CN label statement and CN logo as
defined in paragraph 3 (b) and (c) under the
following terms and conditions:

(&) The CN label must be reviewed and ap-
proved at the national level by the Food and
Consumer Service and appropriate USDA or
USDC Federal agency responsible for the in-
spection of the product.

(b) The CN labeled product must be pro-
duced under Federal inspection by USDA or
USDC. The Federal inspection must be per-
formed in accordance with an approved par-
tial or total quality control program or
standards established by the appropriate
Federal inspection service.

(c) The CN label statement must be printed
as an integral part of the product label along
with the product name, ingredient listing,
the inspection shield or mark for the appro-
priate inspection program, the establish-
ment number where appropriate, and the
manufacturer’s or distributor’s name and ad-
dress.

(1) The inspection marking for CN labeled
non-meat, non-poultry, and non-seafood
products with the exception of juice drinks
and juice drink products is established as fol-
lows:

INSPECTED BY THE
U.S. DEPT. OF AGRICULTURE
IN ACCORDANCE WITH

FNS REQUIREMENTS
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(d) Yields for determining the product’s
contribution toward meal pattern require-
ments must be calculated using the Food
Buying Guide for Child Nutrition Programs
(Program Aid Number 1331).

5. In the event a company uses the CN logo
and CN label statement inappropriately, the
company will be directed to discontinue the
use of the logo and statement and the matter
will be referred to the appropriate agency for
action to be taken against the company.

6. Products that bear a CN label statement
as set forth in paragraph 3(c) carry a war-
ranty. This means that if a food service au-
thority participating in the child nutrition
programs purchases a CN labeled product
and uses it in accordance with the manufac-
turer’s directions, the school or institution
will not have an audit claim filed against it
for the CN labeled product for noncompli-
ance with the meal pattern requirements of
7 CFR 210.10, 220.8, 225.21, and 226.20. If a
State or Federal auditor finds that a product
that is CN labeled does not actually meet the
meal pattern requirements claimed on the
label, the auditor will report this finding to
FCS. FCS will prepare a report of the find-
ings and send it to the appropriate divisions
of FSIS and AMS of the USDA, National Ma-
rine Fisheries Services of the USDC, Food
and Drug Administration, or the Department
of Justice for action against the company.

Any or all of the following courses of ac-
tion may be taken:

(@) The company’s CN label may be re-
voked for a specific period of time;

(b) The appropriate agency may pursue a
misbranding or mislabeling action against
the company producing the product;

(c) The company’s name will be circulated
to regional FCS offices;

(d) FCS will require the food service pro-
gram involved to notify the State agency of
the labeling violation.

7. FCS is authorized to issue operational
policies, procedures, and instructions for the
CN Labeling Program.

To apply for a CN label and to obtain addi-
tional information on CN label application
procedures write to: CN Labels, U.S. Depart-
ment of Agriculture, Food and Consumer
Service, Nutrition and Technical Services
Division, 3101 Park Center Drive, Alexandria,
Virginia 22302.

[49 FR 18457, May 1, 1984; 49 FR 45109, Nov. 15,
1984]

PART 227—NUTRITION EDUCATION
AND TRAINING PROGRAM

Subpart A—General

Sec.

227.1 General purpose and scope.
227.2 Definitions.

227.3 Administration.

§227.2

227.4 Application and agreement.
227.5 Program funding.

Subpart B—State Agency Provisions

227.30 Responsibilities of State agencies.
227.31 Audits, management reviews,
evaluations.

and

Subpart C—State Coordinator Provisions

227.35 Responsibilities of State coordinator.

227.36 Requirements of needs assessment.

227.37 State plan for nutrition education
and training.

Subpart D—Miscellaneous

227.40
227.41
227.42

Program information.

Recovery of funds.

Grant closeout procedures.

227.43 Participation of adults.

227.44 Management evaluations and reviews.

APPENDIX TO PART 227—APPORTIONMENT OF
FUNDS FOR NUTRITION EDUCATION AND
TRAINING

AUTHORITY: Sec. 15, Pub. L. 95-166, 91 Stat.
1340 (42 U.S.C. 1788), unless otherwise noted.

SOURCE: 44 FR 28282, May 15, 1979, unless
otherwise noted.

Subpart A—General

§227.1 General purpose and scope.

The purpose of these regulations is to
implement section 19 of the Child Nu-
trition Act (added by Pub. L. 95-166, ef-
fective November 10, 1977) which au-
thorizes the Secretary to formulate
and carry out a nutrition information
and education program through a sys-
tem of grants to State agencies to pro-
vide for (a) the nutritional training of
educational and foodservice personnel,
(b) the foodservice management train-
ing of school foodservice personnel, and
(c) the conduct of nutrition education
activities in schools and child care in-
stitutions. To the maximum extent
possible, the Program shall fully uti-
lize the child nutrition programs as a
learning experience.

§227.2 Definitions.

(a) Administrative costs means costs
allowable under Federal Management
Circular 74-4, other than program
costs, incurred by a State agency for
overall administrative and supervisory
purposes, including, but not limited to,
costs of financial management, data
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